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— The new currency law has been enacted by 
Currency Law. Congress as a temporary measure to continue in 
force until June 30, 1914—six years from the 
present time. It provides for a maximum issue of national bank notes 
secured otherwise than by United States bonds of $500,000,000. It 
provides for the formation of national currency associations com- 
posed of ten or more banks, through which the issue is made. 
The law, in a way, provides a method of currency issue analogous 
to that adopted, without authority of law, by the Clearing House 
associations last fall. All the banks in the association are be- 
hind the issue and their combined judgment will be passed upon the 
value of the collateral offered. To us, it seems as if this legislation 
is in the right direction by providing a means, in times of stringency 
or when unusual amounts of currency are required, of turning into 
a circulating medium the crops and products until the same are 
marketed, when the currency will be converted into gold. At all 
events it will have the test of six years operation and in that time the 
utility of the measure may be better judged. 


Guiinte a8 teh The address recently delivered by James 
Bank Deposits. B. Forgan, of Chicago, upon the proposi- 
tion for a guaranty of national bank de- 

posits, which we publish in this number, presents to our mind a con- 
vincing statement of reasons why such a plan would be contrary to 
good public policy. But apart from the merits of the question, we 
believe any such proposed plan, assuming its enactment into law, as 
has been done in Oklahoma, would, when tested by the court of last 
resort, be held to be unconstitutional. In whatever form the contri- 
bution from the bank is levied, there is no escaping from the plain 
fact that it is a means by which the property of A is taken from him 
without his consent to pay the debts of B, of C and of D, and th’s 
without A having any voice in the incurring of such debts. The rela- 
tion between bank and depositor is that of debtor and creditor. As 
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well might a law be passed that all the farmers or all the merchants in 
a state who borrowed money from and incurred debts to the banks 
should be required to contribute a certain percentage of their aver- 
age annual borrowings into a common fund to pay the debts to banks 
of any particular farmer or merchant who failed in business and was 
unable himself to pay such debts in full. 


Bill of Lading Under the common law of this country a bank 
Attachment. which loans money upon a draft secured by an order 
bill of lading is protected where the goods are at- 
tached by creditors of the shipper afterthe latter has negotiated the bill. 
* There have been a number of recent decisions on this point. In 
Seward Company v. Miller, decided by the Supreme Court of Vir- 
ginia in December, 1906, a draft was discounted by a bank, but be- 
fore the draft was paid the property was attached as belonging to the 
shipper. It was held that the bank, upon discounting the draft, be- 
came the owner of the goods until payment and that the attaching 
creditor took no rights in the property as against the bank. Also, in 
Alabama (American Nat. Bank v. Henderson, 123 Ala. 612), a bank 
discounted a draft drawn on the consignee, accepting the bill of lading 
as security. Upon arrival of the shipment at destination, an attach- 
ment was levied thereon in favor of a creditor of the consignor and 
the draft was not accepted. It was held however that the bank’s title 
to the goods was absolute as against the consignor and his creditors. 
There are many decisions in other states to the same effect. 

The latest decision we report in the this number, Third Nat. Bank 
of St. Louis v. Hayes, decided by the Supreme Court of Tennessee. 
A consignor drew on his consignee for the price of certain goods and 
the draft with bill of lading attached was sold toa bank. The goods 
were attached by creditors of the consignor. The court holds that 
the bank had a special property in the goods and was entitled to their 
possession as against the attaching creditors. The court says that a 
delivery of a bill of lading is a symbolic delivery of the property 
which it represents, that the holder of the bill has constructive pos- 
session of the property and may hold it against all persons acquiring 
liens subsequent to the transfer thereof. 


National Bank _!t has been decided over and over again that the 
Taxation. only power which the states have to tax national 
banks, is that conferred by act of Congress, and 

as defined and limited by Congressional enactment and that, under 
the national law, the capital of a national bank, as distinguished from 
the shares in the hands of the various stockholders, is not taxable. 
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Yet it would appear that in certain sections of the country, the deci- 
sions which so hold have been ignored or not understood by those 
charged with the duty of executing the laws. For example, in this 
number we report a case decided by the Supreme Court of Idaho, in 
which an attempted assessment of a national bank’s capital by a county 
assessor is adjudged invalid. Both the assessor who made the assess- 
ment upon the capital and the cashier who listed the capital stock of 
the bank for assessment, seemed to be ignorant of the provisions of 
the revenue act of the state under which the assessor was authorized 
to assess the shares of stock of national banks to the individual own- 
ers thereof and was prohibited from assessing the capital stock of 
such bank. The court holds that the mistake of the cashier in listing 
the bank’s capital for taxation will not estop the bank from recover- 
ing the taxes paid under protest on such void assessment. See the 
decision on page 477, this number. 


Bank Stock Liens ~he Supreme Court of Kansas has decided a 
oo Sanson, point under the bank stock lien law of the state 
which is important for attention. Under the 

Kansas Banking Law ‘no transfer of stock shall be valid against a 
bank so long as the registered holder thereof shall be liable as prin- 
cipal debtor, surety or otherwise to the bank for any debt which shall 


be due and unpaid * * * and no stock shall be transferred on the 
books of any bank without the consent of the board of directors where 
the registered holder thereof is in debt to the bank for any matured 
and unpaid obligation.” In other words, this is intended to enable 
banks, which make loans to their registered stockholders, to acquire 
a lien upon the borrower’s stock, retaining and applying dividends in 
discharge of the liability. 

The case which recently came up under this law, was as follows: 
A registered holder of stock in one of the Kansas banks assigned and 
delivered his stock to another person as collateral security. At the 
time of so doing, he was not indebted to the bank. Afterwards, the 
registered holder became indebted to the bank in an amount equal to 
or greater than the value of his stock. After this indebtedness had 
matured and while it remained unpaid, the holder to whom the certifi- 
cate had been assigned as collateral, demanded a transfer of the stock 
on the books, which the bank refused. The question for decision was 
whether the bank was protected under such circumstances and justi- 
fied in refusing the transfer. The court holds that it was; that the 
person who originally took the stock should have at once applied for 
transfer and not waited until the registered holder incurred an in- 
debtedness to the bank. The court says: ‘‘ When the plaintiff be- 
came possessed of the stock, he did not take the steps necessary to 
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complete his title. The title he acquired was good only against Dev- 
lin (the registered holder.) It was not the full legal title. It was 
subject to the springing into existence of a lien against it in favor of 
the bank consequent upon the conduct of the registered holder. To 
prevent a lien in favor of the bank from accruing the plaintiff should 
have made himself the registered holder. He was not innocent in the 
matter. He was charged with knowledge of the law, and the very 
terms of his certificate apprised him of the conditions upon which 
alone he could become a transferee as against the bank. Having 
negligently waited until the circumstances had arisen under which 
the bank became entitled to statutory privileges granted for reasons 
of public policy, he must abide the consequence.”’ 

This means that when any bank or other person is approached with 
an application for a loan upon security of shares of stock in a Kansas 
bank, it is incumbent upon the prospective lender, for his own safety, 
to first make inquiry of the bank and ascertain that the holder is not 
then indebted to the institution; then, upon the loan being made, pro- 
cure its transfer upon the books so that the security of the stock may 
not be rendered valueless by the subsequent springing into existence 
of a lien, because of an after-created indebtedness of the original 


holder to the bank. 


In Current he court of civil of appeals of Texas has rendered a 
ne decision that the words ‘‘in current funds” do not de- 
prive a note of its negotiability. Thisis a point upon 

which the decisions throughout the country have, unfortunately, been 
in conflict; and it is a conflict which is not cleared up by the Nego- 
tiable Instruments Law, as the law fails to provide a specific rule 
upon the point except in the recently enacted Illinois statute wherein 
express provision is made in favor of the negotiability of such an in- 
strument. In the Journat for March, 1907, we published an ex- 
haustive article upon this subject, citing the conflicting decisions in 


the different states. 
—_—— 


Setiaied Guatans In reading the contribution of Mr. William H. 
Sidiiaien. Kniffin, Jr., to the Savings and Trust Depart- 
ment in this number of the JourNaL, we think, 

in that portion which the writer devotes to ‘‘the savings bank and 
the negro,” he only presents one side of the picture. That no injustice 
be done, we would refer to the article in the Journat for November, 
1905, upon ‘‘Colored Savings Banks in the United States,” from the 
pen of John Mitchell, Jr., the talented president of the Mechanics 
Savings Bank, of Richmond, Va.; an institution officered by colored 
men and supported by thrifty colored depositors, in which article the 
extent to which the colored people throughout the South make use 
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of the facilities of savings institutions is set forth. In addition to the 
Mechanics Savings Bank, Mr. Mitchell showed there were three other 
colored savings banks in Richmond, and he gave a list of twelve such 
institutions in Virginia, Alabama, Mississippi, Arkansas and Tennes- 
see, with aggregate deposits close to one million dollars; and he fur- 
ther said that ‘‘the bulk of the colored people's savings in the South- 
land is yet in the white banking institutionsof that section,” referring 
to one bank in Athens, Georgia, which had three hundred negro de- 


positors. 
SS 


Postal Checks in Consul William Bardel, of Bamberg, reports 

Germany. that since the passage of the law by the Reichs- 

tag, in the latter part of February, 1908, to 

promote the payments of accounts by bank checks throughout Ger- 

many, the Bundesrath (Federal Council), in order to meet the require- 

ments of the middle classes and small business people, resolved to 
introduce the following system of paying accounts by postal checks: 

Any individual, firm, public authority or organization can partici- 
pate in this postal-check system. Application for participation can 
be made at a postal-check bureau or at a regular post office. The 
applicant has to make an original deposit of not less than 100 marks 
($23.80), which has to remain the minimum balance of his account. 
There is to be no limit as to the maximum extent of a deposit. 

The depositor can dispose at any time of the balance due him over 
the fixed deposit of 100 marks, by drawing checks or by a request for 
transfer of certain sums from his account toother postal-check accounts. 
The postal-check bureau is required to notify each depositor of pay- 
ments received or made for him. A depositor has the right to with- 
draw his account entirely at any time. In case of unseemly use of 
the account the postal-check bureau has the privilege of canceling the 
account. The government is not to derive any financial benefit from 
this postal-check system, as only the cost of it is to be covered by 
small dues. 

The dues to be collected for the service are to be as follows: (1) 
For every cash deposit of 500 marks ($119), or any part thereof, 5 
pfennigs (1.19 cents); (2) for withdrawals in cash, one-eighth ‘‘ pro 
mille” of the amount withdrawn and a fixed tax of 5 pfennigs; (3) 
for any transfer from one postal-check account over to another, the 
amount of 3 pfennigs (.714 cent). 

It the account of a depositor exceeds 600 book entries per annum 
there will be charged, besides the dues mentioned, an extra due of 7% 
pfennigs (1.67 cents) for every entry to be made beyond 600. The 
collection of dues and of the charges for check forms is made by de- 
ductions on the respective accounts. The notifications of the check 
bureaus and of the post offices to the depositors, as also between 
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the check bureaus and the post offices, are to be considered official 
business, and therefore free of postae. 

For a start, postal bureaus are to be established in Breslau, Berlin, 
Colozne, Danzig, Frankfort, Hambury, Hanover, Karlsruhe and 
Leipzig. 

In order not to have it appear that this postal-check system is to 
encroach on the business of savings banks and credit associations, the 
deposits will bear no interest. 

The Reichsbank (Imperial Bank) assumes the administration of 
the money for account, and at the risk of the government. Con- 
sidering that the balances of these accounts have to be held ready for 
withdrawal at any and all times, a large part of the money safeguarded 
by the Reichsbank will have to be invested in values which can easily 
be converted; particularly in gilt-edyed inland or foreign notes, 
payable in gold. In order that the sources from which these deposits 
will principally come will be benetited the most, a part of the fund 
is to be given by the Reichsbank, ayainst sufficient security and in- 
terest, to institutions for advancement of industry, commerce and 
agriculture 

This decree so far only c-vers the imperial postal territory to which 
Bavaria and Wurttembery do not belong as yet; but it is expected 
that by January 1, 190%, when this system is to be introduced, the two 
named countries will introduce the same system and on the same 
basis as this. After a few years of practical experience the Reichstag 
will be enabled to form this decree into a law. 


Clearing House The extraordinary use of clearing house certifi- 
Guntiiiedmesn, cates during the closing months of 1907 is shown 
in a statement issued by the Comptroller of the 
Currency based on data obtained from the Manager of the New York 
Clearing House. The stat ment covers a period beginning October 
26, 1907. lhe aggregate issues were $248,279,700, and the maximum 
amount outstanding, $219,857,500. The issues in the North Atlantic 
Divis'on aggregate $136,076,500; North Central Divis on, $74,800,200; 
South Atlantic Division $7,010,800; South Central Division, $8,960,200; 
Western (Pacific) Division, $21,432,000. 


= 


Bank President Mr. Samuel G. Bayne, President of the Seaboard 
lt <a tenia National Bank, has issued from the press of 

Harper and Brothers a beautiful volume en- 
titled ‘‘Quicksteps Through Scandinavia With a Retreat from 
Moscow.”’ It is illustrated from photographs collected by the author. 
It is an account of an excursion through Scandinavia and Russia by 
which Mr. Bayne hopes to aid the intending traveller in selecting 
what he should see and what avoid in passing through Northern 
Europe. It abounds with picturesque and instructive illustrations 
and creates a desire in the reader to make the journey in person. 
Although such a journey is not undertaken, the book makes the reader 
familiar with Scandinavia and its inhabitants. 











A PRACTICAL SERIES 


ON THE 


LAW OF BANK CHECKS 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the United 
States governing the issue, use and redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Continvep). 


BANK’S LIABILITY FOR WRONGFUL DISHONOR. 


General Statement. 

The Rule in England. 

Substantial Damages in Pennsylvania. 

Like Rule in Illinois. 

Substantial Damages the Rule in Other States. 
Nominal Damages in New York. 


General Statement. 


HE implied contract of a bank with its depositor is to honor or 
pay all checks which the depositor may draw upon it, provided 
the depositor’s fund or credit in bank is sufficient for the pur- 

pose and provided also, when the check is presented by one other 
than the payee, it must bear a proper indorsement. 

In the practice of banking it occasionally happens that the bank 
will wrongfully refuse to pay a depositor’s check whenin funds. This 
is rarely the result of malice but generally occurs by reason of some 
mistake of the bank’s officer or clerk with reference to the sufficiency 
of the depositor’s account. Such mistakes occur from a variety of 
causes and their nature will be seen from the different cases herein- 
after referred to in illustration of the law upon the subject. 

As a result of the wrongful refusal to pay a depositor’s check the 
general rule established by the courts is that the depositor is entitled 
to substantial or temperate damages without the necessity of proving 
special damages. The law will presume that the depositor has been 
damaged and his credit injured because of the bank’s failure to pay 
his check when drawn again sufficient funds. 

A minority of courts take the view that the depositor is entitled 
to nominal damages only, unless he can affirmatively prove special 
damages. A review of the law as developed by the decisions follows: 
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The Rule in England. 

The English courts huld a depositor entitled to reasonable and 
temperate damages for the wrongful dishonor of his check. 

In 1830, the case of Marzetti v. Williams (1 Barn. & Ad. 415) arose 
in England. A check on a banker for 87 pounds was refused pay- 
ment by his clerk, who said there was not sufficient assets, but that 
the check might go through the Clearing House. In fact, there were 
sufficient assets, as an amount had been deposited earlier in the day 
which increased the balance to more than the amount of the check. 
it was paid on the following day. The customer brought an action 
of tort as for a breach of duty against the banker, and alleged he had 
been injured in credit and character. There was no proof of actual 
damage. The judge who tried the case was of opinion that a refusal 
to pay a check was a breach of duty for which an action would lie, 
and he instructed the jury to find for the plaintiff if, in their opinion, 
a reasonable time had intervened between the receipt of the deposit 
which made the account good (which had been at 11 o’clock) and the 
presentment of the check (shortly before 3), observing at the same 
time that it could not be expected, if a sum of money was paid to a 
clerk ina large banking office and immediately afterwards a check 
presented to a clerk in another part of the office, that the clerk to 
whom the check was presented should be immediately acquainted 
with the fact of the cash having been paid in, but a reasonable time 
must be allowed for that purpose. The jury found for the plaintiff, 
but it does not appear from the report of the case what amount was 
awarded as damages, other than that the amount was nominal. 

The question before the higher court was whether the plaintiff 
should not be non-suited, he not having proved any actual damage 
at the trial; but it was held that he was entitled to the verdict for 
nominal damages, although he did not prove actual damage. While 
his action was nominally in tort, the court held it was in fact founded 
on contract, for the banker contracted with his customer that he would 
pay his checks, provided he had money in his hands belonging to the 
customer, and the court said the customer, although he may not have 
sustained a damage in fact, is entitled to recover nominal damages. 

Evidently at this time nominal damages were looked upon as a 
sufficient reparation and vindication of the customer’s name and good 
credit. 

In 1854 in Rolin v. Steward (14 Com. B. 595) certain checks of a cus- 
tomer aggregating £111 were dishonored though there were sufficient 
funds on deposit to meet them. The reason for their dishonor was 
‘because a note for £900, which the bank had agreed to discount and 
which had been entered in full in the customer’s pass-book, was not 
‘treated as cash in the balance The customer sued the bank for dis- 
‘honoring his checks. Down tothe time of the trial the bank persisted 
in its contention that the customer was not entitled to have the note 
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treated as cash when the checks were presented, but this was settled 
against the bank’s contention by thejury. Te case presented, there- 
fore, was one of a more flagrant persistence by the bank in an error 
to the injury of the customer than a case where a mere error in the 
balance is made, and corrected as soon as discovered. There was no 
evidence in the case, however, that the customer had sustained any 
special damage. The trial judge, in leaving the case to the jury, 
thought that they ought not to limit their verdict to nominal damages, 
but give to the plaintiff such temperate damages as they should judge 
to be a reasonable compensation for the injury he must have sustained 
from the dishonor of his checks. 

The jury returned a verdict for the plaintiff, damages 500 pounds. 

The higher court, before whom the case was reviewed, held that 
the direction of the trial judge to the jury that they ought to give, 
not nominal, but reasonable and temperate damages, was perfectly 
right and that the case of Marzetti v. Williams goes the full length 
of justifying that direction. But as to the amount of damages, the 
court thought that the jury awarded the customer a very large sum 
under the circumstances, and suggested that the counsel for the re- 
spective parties might possibly relieve it from giving any ultimate 
opinion as to the extent to which the verdict ought to be reduced. 

The parties ultimately agreed that the verdict should be reduced 
to 200 pounds, and the case was settled accordingly, without any 
opinion of the court as to what the proper amount should be. 

Substantial Damages in Pennsylvania. 


In 1884 the case of Birchall v. Third National Bank (15 Weekly 
Notes, 174) arose in the Philadelphia Court of Common Pleas. A cus- 
tomer drew two checks on his banker for $68 and $250 against a bal- 
ance exceeding $600. When these checks were presented, ‘‘ not 
sufficient funds”’ was the answer, and the smaller of the checks was 
protested. Four days later the customer went to the bank which ex- 
pressed regret for the occurrences and gave the customer a letter ad- 
mitting that their clerk had made an error in his account which had 
always been good. Some evidence was introduced for the purpose 
of showing special damage. The court charged the jury that the 
bank was liable, but the difficulty was as to the measure of damages. 

The jury’s verdict was $1,000. 

On review, the higher court said it did not think there was any 
special damage proved, but nevertheless the customer was entitled to 
substantial damages, for nominal damages would be no vindication 
of his credit. The court thereupon ordered that judgment be entered 
on the verdict upon the plaintiff's filing a remittitur of all damages 
over $600. 

In the year 1899 the Supreme Court of Pennsylvania in Patterson 
v. Marine National Bank (130 Pa. St. 419) subscribed to the principle 
that when a bank, without legal cause, refuses to honor a check 
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drawn upon it by a depositor, something more than a mere breach of 
contract is involved. The bank is liable to the depositor for substan- 
tial damages, though no special pecuniary loss be shown. 

In that case the customer of a Pittsburg bank opened an account 
in the name of ‘‘ Patterson, Agent,” he representing an estate in dif- 
ferent capacities. In one capacity he had charge ot certain property 
and was agent of the heirs, and in another capacity he had charge of 
certain property belonging to the estate, as a trustee under the ap- 
pointment of the Orphan’s Court. Patterson gave a check on this de- 
posit account for $1,315.53, representing the entire balance, payable 
to the order of a person who had been appointed by the Orphan’s 
Court as his successor in the trusteeship, being for part of the amount 
which the court had adjudged he was accountable for in that relation. 
The bank refused payment of this check because certain of the heirs 
of the estate made the claim that the deposit belonged to them and 
that Patterson was their agent; the bank not only refusing to honor 
the check but paying over the money tothe claimants of the fund. In 
an action by the customer against the bank for the amount of this de- 
posit, judgment that he was entitled to it was rendered in his favor, 
and in a second action by him against the bank for damages for re- 
fusal to honor his check, a verdict and judgment for $300 damages is 
affirmed by the Supreme Court of Pennsylvania. 

The court held that it followed logically that if a bank refused to 
honor a customer’s check without legal cause, he was entitled to re- 
cover damages for such refusal. It said: 

‘*A bank is an institution of a quasi public character. It is char- 
tered by the government for the purpose, inter alia, of holding and 
safely keeping the moneys of individuals and corporations. It receives 
such moneys upon an implied contract to pay the depositor’s checks 
upon demand. Individual and corporate business could hardly exist 
for a day without banking facilities. At the same time, the business 
of the community would be at the mercy of the banks if they could at 
their pleasure refuse tohonor their depositors’ checks and then claim 
that such action was a mere breach of an ordinary contract for which 
only nominal damages could be recovered, unless special damages 
were proved. There is something more than a breach of contract in 
such cases; there is a question of public policy involved, and a breach 
of the implied contract between the bank and its depositor entitles 
the latter to recover substantial damages. In this case the jury do 
not appear to have given more; they evidently did not award puni- 
tive damages.” 

Like Rule in Illinois. 

In the year 1891, the Supreme Court of Illinois in the case of 
Schaffner v. Ehrman (39 Ill. 109; 5 B. L. J. 406) also recognizes the 
principle of substantial damages for the dishonor of a customer’s 
check and holds that a banker who, by reason of a bookkeeper’s error, 
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and without malice, refuses to honor the check of a depositor, having 
sufficient funds to his credit, must pay substantial and not nominal 
damages. 

It appeared in this case that a firm of private bankers in Chicago 
had among their customers two firms, having nearly similar names: 

Ehrman & Co. 
Ehman & Co. 

Ehman & Co. had drawn two checks on the bank amounting to 
$125, which the bookkeeper, by mistake, charged to the account of 
Ehrman & Co., whose account on the bank's books stood next above. 
As a consequence Ehrman & Co.’s check for $249 to Schufeldt & Co. 
was refused payment through the Clearing House. The day after the 
refusal the holders telegraphed Ehrman & Co. of the refusal of the 
bank to pay. This led to a careful examination of the account, and 
upon comparing Ehrman’s pass-book with the books of the bank, the 
mistake was discovered. Thereupon the bank immediately wrote a 
letter to Schufeldt & Co. explaining how the error occurred and that 
the check should have been paid. Ehrman & Co. closed their account 
with the bank and all their checks were returned, when they also 
discovered that payment of two other checks, drawn by them during 
the same month, had been refused for want of funds, but upon being 
presented the second time were paid, they having between the first 
and second presentations of such checks made deposits sufficient to 
meet them. 

Judgment was rendered against the bank for $450 and costs, which 
judgment was affirmed both by the Appellate Court and by the Su- 
preme Court of [llinois. The bank had contended before the circuit 
court that to entitle the customers to recover more than nominal dam- 
ages, they must prove actual or substantial damages, or that the bank 
acted from malicious motives in refusing to pay the checks in question, 
and that the law will not, without proof of special damages, presume 
that by the dishonoring of the checks, the customers sustained special 
or substantial damages. This request was denied. 

The court said: 

‘* The question, therefore, is, what is the measure of a banker’s 
liability to a person engaged in trade for a refusal to pay his check, 
he having sufficient funds on deposit for the purpose, in the absence 
of evidence of special injury to the depositor ?” 

The court decided that substantial damages were recoverable. It 
said: ‘‘It is well understood that in an action of slander by a person, 
or the speaking of slanderous words of him in the way of his trade, 
the fact that he is atrader takes the place of special damages. To re- 
turn a check marked ‘refused for want of funds’ to the holder, espe- 
cially through a clearing-house, certainly tends to bring the drawer of 
that check into disrepute as a person engaged in mercantile business; 
and it needs no argument to show that a single refusal of that kind 
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might even, and frequently does, bring ruin upon a business man; 
yetit is impracticable in either case to prove special or actual damages.” 

Answering the argument that, in an action of slander, recovery 
is had because of slanderous words spoken maliciously, while in this 
case there was no malice whatever, the court held that when a bank 
wrongfully refused to pay its customers’ checks, the refusal being in- 
tentional and without just excuse, the case presented all the elements 
of legal malice, although there might have been no intention to in- 
jure the customer. 

As to the amount of damages allowed, the court heid they were 
not excessive under all the circumstances proved. 

Substantial Damages the Rule in Other States. 

In Nebraska, Georgia, Minnesota, Tennessee, Kentucky, Kansas, 
Massachusetts and South Carolina the rule of substantial damages has 
been likewise recognized and applied. 

In Goos v. Bank of Commerce, 39 Neb. 437, the court laid down 
the following rules: 

1. The damages recoverable for the refusal of a bank to pay a 
check drawn upon it by one who has funds wherewith to make such 
payment, should not exceed such amount as reasonably and fairly, in 
the natural course of things, would result from such refusal. 

2. General damages are such as the jury may give when the judge 
cannot point out any measure by which they are to be ascertained, 
except the opinion and judgment of a reasonable man. _ Special 
damages are such as by competent evidence are directly traceable to 
the bank’s failure to discharge its contract obligations or such duties 
as are imposed upon it by law. 

In 1899, in the case of First National Bank of Greenwood v. Rails- 
back (58 Neb. 248; 16 B. L. J. 223) the bank had wrongfully refused 
to honor its customer’s check and the customer was compelled to pay 
its amount tothe holder. The customer sued the bank for the amount 
of the check and for additional damages occasioned by the refusal of 
the bank to pay. The district court before whom the case was tried, 
awarded additional damages, but the amount awarded is not disclosed 
in the report of the case in the Supreme Court. The Supreme Court, 
affirming the judgment, said: 

“It is insisted that the court improperly assessed damages against 
the bank for withholding payment of the check when no special dam- 
ages had been proved. Facts showing that damages had been sus- 
tained were properly pleaded and we think from what we have already 
said that it was shown that the bank unwarrantedly refused to per- 
form a duty which it owed tothe drawer of the check. There was no 
way in which special damages could be proved, but the case falls with- 
in the rule laid down in Bank of Commerce v. Goos with reference to 
general damages.”’ 
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In 1895 the question of damages came before the Supreme Court 
of Georgia in Atlanta National Bank v. Davis (13 B. L. J. 27). Davis’ 
check on the bank against sufficient funds, properly indorsed and pre- 
sented through the mail, was returned unpaid, not maliciously but in 
consequence of a mistake of one of the employees of the bank. The 
check was not protested. Davis sued the bank and the jury awarded 
him $200. The Supreme Court of Georgia affirmed the judgment. 
The court held the customer’s recovery in such case should not be 
limited to nominal damages and that the damages awarded should be 
temperate; and it thought, in view of all the evidence in the case re- 
ported, that the verdict of $200 was temperate and should be sustained. 

In 1896 the Supreme Court of Minnesota in Svensden v. State 
Bank of Duluth (13 B. L. J. 175) announced the rule that when a 
banker has in his hands funds of a depositor for the purpose of pay- 
ing the depositor’s checks, and the depositor is a trader or merchant and 
his check is dishonored by the bank and returned by the payee for 
the alleged reason that he has not sufficient funds of the maker in his 
hands to pay the same when he in fact has, it amounts to a slander 
of the merchant or trader in his business, and he is entitled to recover 
general compensatory damages in an action against the banker. 

In that case the customer drew a check for $42.15 and another for 
$54.60. These checks were refused payment through the Clearing 
House for want of funds although his credit, subject to check, was 
$235.22. The bank had, by mistake, charged a n: te of $300 made 
by the customer and held by it, to his account, before it was due. 
The customer brought his action to recover damages. He did not 
allege or prove any special damages but claimed to be entitled to re- 
cover substantial general damages. The trial court ruled against 
him on this point and ordered a verdict in his favor for nominal dam- 
ages only. The customer appealed and the Supreme Court reversed 
the judgment. 

In a later case, Peabody v. Citizens’ State Bank, (23 B. L. J. 709) 
where a check had been wrongfully and maliciously protested it was 
held the drawer may recover temperate compensatory damages with- 
out alleging and proving special damages. The right to recover such 
damages is not confined to a trader in the restricted sense in which 
the term is used in the bankruptcy laws but extends to any person 
who is engaged in business and whose credit is thus necessarily in- 
jured. 

In Tennessee (James v. Continental National Bank 105 Tenn. 1), 
a mercantile firm in Memphis drew several checks in favor of differ- 
ent payees, which were presented the following day for payment and 
payment refused. Subsequently, after a delay of several hours, the 
action of the bank was reconsidered and the checks were recalled and 
paid. The customer sued the bank for $75,000 damages. The trial 
resulted in a verdict of one dollar. The Supreme Court of Tennessee 
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reversed the judgment. The trial judge had charged the jury that the 
customer must satisfy them that it was damaged by the refusal of the 
bank to pay its checks, how it was damaged, and the amount of the 
damage where it was subject to definite proof. The court held that 
this was error; having averred and proved it was a trader and that 
its checks were dishonored wrongfully by the bank, the law conclu- 
sively presumed that the plaintiff had sustained damages, which it 
was the duty of the jury, under proper instructions, to fix. The trial 
judge was also held in error in charging that the only damage that 
could be considered by the jury is the damage to the credit of the cus- 
tomer with the persons or corporations to which it gave the checks. 
The court said that, on the contrary, the rejection of a check by a 
bank discredits the drawer not only with the person presenting it, 
bnt necessarily with all persons who are informed of the fact; and if 
the customer is a merchant or trader, its natural effect is an injury to 
his business standing so far as the knowledge of the fact extends, for 
which he is entitled to substantial, though temperate, damages, meas- 
ured by all the facts in the case. 

In Kentucky (American National Bank v. Morey, 19 B. L. J. 777), 
plaintiff had to her credit in a Louisville bank $162. When in Chi- 
cago, pursuing a course of instruction among strangers, she gave her 
check for $30, which was dishonored and sent back with the indorse- 
ment that there was but $12 to her credit. This was because an item 
of $150, due by plaintiff’s husband, was charged to her account under 
a mistaken idea of right by the bank. In consequence, plaintiff was 
much mortified and had a nervous chill, and after some trouble and 
expense obtained money from relations and returned to Louisville. 

In an action against the bank for damages, the jury were instructed 
to award such a sum as would fairly compensate plaintiff for any loss 
or impairment of credit she sustained, and for any humiliation or 
mortification of her feelings she had been subjected to; and if the 
bank maliciously refused to honor the check, then, in addition to com- 
pensatory damages, the jury might award such additional sum by way 
of punitive damages, as in their discretion they deemed proper. 

Verdict and judgment were rendered for $600, and, on appeal, the 
judgment is reversed and a new trial ordered. The court held that 
plaintiff may recover for any time she lost, or any expenses she in- 
curred, or any loss of business or instruction she sustained, or for any 
loss of credit. But there was nothing in the case to indicate actual 
malice, oppression or bad motive on the part of the bank, and no in- 
struction should have been given as to punitive damages. Nor can 
she recover for humiliation or mortification of feelings where compen- 
satory damages only are allowed; nor is the fact that plaintiff had a 
nervous chill material, as this was not the natural result of the pro- 
test of the check, or such a thing as should reasonably have been 
anticipated from persons of ordinary health and strength. 
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In Kansas (Kleopfer v. First National Bank of Herington, 20 B.L.J. 
182) a bank is liable in damages resulting from a non-fulfillment of 
its contract to pay the money of its depositor on demand, to the same 
extent and for the same reason that other persons are liable for the 
non-fulfillment of contracts. The measure of its liability depends 
upon the circumstances of each individual case. A petition, therefore, 
which statesthat a bank in which the plaintiff had money on deposit 
neglected or refused to honor his check or pay it on demand, states a 
cause of action. 

In Massachusetts (Wiley v. Bunker Hill National Bank, 20 B.L.J. 
519), a national bankin Boston, held notes of its depositor, and it ap- 
plied his deposit to the notes, before their maturity, on the ground 
that he was insolvent, and refused seven of the depositor’s checks, 
which, but for the set off, were good. 

In an action by the depositor, a trader in coal and wood, against 
the bank, for damages, a judgment for plaintiff is affirmed; and it is 
held: A bank is bound to honor checks drawn on it by a depositor 
against sufficient funds and is liable for its refusal or neglect so to do. 
The depositor may recover for the damages that are the natural and 
reasonable consequences of the breach of contract. Special damages 
may also be recovered if they are properly alleged. Where the depositor 
is a trader, he is entitled to substantial damages without proof of special 
damages. Anaward bythe jury of substantial damages was, therefore, 
competent. Further held: A bank cannot set-off its depositor’s unma- 
tured notes against his deposit, on the ground of his insolvency. 

It has also been held in Massachusetts (Robinson v. Wiley, 23 
B. L. J. 46), where a bank wrongfully dishonors its customer’s check, 
the injury to his credit thus caused, is nota pure tort, or personal in- 
jury—essentially slander—in which event the customer’s right of ac- 
tion would not be assignable; but the bank is guilty of a breach of con- 
tract, and the customer’s cause of action therefor is assignable. 

In South Carolina (Lorick v. Palmetto Bank & Trust Co., 23 B. L. J. 
983) where a bank refused to pay the check of a depositor having 
funds to her credit on the ground that the funds were deposited in 
the savings department of the bank, which was a mistake, the de- 
positor is entitled to a verdict for temperate damages, without proof 
of actual damages. 


Nominal Damages in New York. 


The New York courts refuse to allow a depositor whose check has 
been wrongfully dishonored anything more than nominal damages in 
the absence of proof of special damage. (See Citizens’ National Bank 
v. Importers’ & Traders’ National Bank, 119 N. Y. 195; Rowley v. 
National Bank of Deposit, 63 Hun, 550; Brooke v. Tradesmen’s 
National Bank, 69 Hun, 202; Burroughs v. Tradesmen’s National 
Bank, 87 Hun, 6; Eicher v. the Bowery Bank, 24 App. Div. 63). 

In Clark Co. v. Mt. Morris Bank, New York Supreme Court, Ap- 





460 THE BANKING LAW JOURNAL. 


pellate Division, 20 B. L. J. 753, a verdict of six cents damages for 
negligently refusing to pay a check, the failure being due to a book- 
keeper’s mistake, was affirmed on appeal. The court held the meas- 
ure of damage which a bank must pay for wrongful refusal to pay 
its depositor’s check is nominal only, unless the depositor alleges and 
proves special Gamage, or unless the bank is shown to be guilty of 
legal malice. 


(Continued in next number.) 


GREAT AMERICAN LAWYERS. 


This is the title of a work which has been in preparation for sev- 
eral years by a distinguished list of contributors under the editorship 
of William Draper Lewis, Dean of the University of Pennsylvania 
Law Department. The work is published in eight volumes, and its 
aim is not merely to presenta mere collection of biographical sketches 
of great American judges and lawyers of the past but to give a his- 
tory of the development of legal institutions and an insight into social 
and political conditions existing in different parts of the country at 
practically every period of our colonial and national progress. 
Though primarily designed for lawyers, the work is valuable to all 
those who are interested in American history. To the banker it 
should afford an education in the progress and development of our 
legal institutions. 

Many are familiar with Lord Campbell’s Lives of the Lord Chan- 
cellors and Lord Chief-Justices of England which is the story of the 
law's development and of the political and social conditions in Eng- 
land at different periods of her history. What this work is to Eng- 
land the ‘‘ Great American Lawyers” will be to America. 

It is most interesting and instructive to peruse the life of a lawyer 
such as Andrew Hamilton (1670-1741). From this sketch the reader 
may gain a picture of early colonial conditions. Or he may follow our 
national history through the Revolution in the lives of Patrick Henry 
and Chancellor Wythe. He may go through the critical period pre- 
ceding the adoption of the Constitution and the formation and the 
early years of the national government in the lives of Hamilton and 
Ellsworth, Wilson and Jay. He may see the evolution of the ideal of 
federal nationality in the lives of Marshall, of Story and of Webster; 
he may watch Taney as he labors to preserve the states as an integral 
part of our federal system; or, in the lives of Miller and Bradley, he 
may study the great constitutional questions arising out of the Civil 
War and the reconstruction. 

The reader will find that ninety-six names have been selected for 
treatment, contributed by eighty-two of the most noted writers in 
America. Many of the biographies have taken not alone weeks but 
months to prepare. 

The work is published by the John C. Winston Company of Phila- 
delphia and has received high praise and commendation by many of 
the foremost lawyers of America. 





THE LAW GOVERNING THE RIGHTS AND 
LIABILITIES OF COMMON CARRIERS. 


A Paper Presented to the St. Joseph Credit Men’s Association 
by Benjamin Phillip, Esq. 


MONG the multitudinous questions which come to the credit man, 
those involved in the right and liabilities of common carriers 
take an important place. The earnest and repeated attempts 
made of late to codify and make uniform the laws of this de- 

partment of business indicate that men are awake to the fact that they 
have suffered long enough from the uncertain conditions of the law 
as it may be today. My endeavor will be to give you a brief synopsis 
of the general rules of law applicable to the carriers of goods which 
may be of interest, and possibly of benefit to you in the conduct of 
your daily affairs. Ishall preface my remarks only with two observa- 
tions: first, that nothing I shall say is original; second, that the mass 
of law governing the subject is so great and complex, the common 
law has been so changed by statutes in the different states, and by acts 
of the Federal Congress, and the pronunciations of what the common 
law itself is by the courts of last resort in the several states, in many 
instances have been so divergent and conflicting, that I can only 
hope, in a talk of reasonable length, to give you in a brief way the 
more important rules of the common law as declared by the accepted 
weight of authority in this country. 

The responsibility of a common carrier for goods entrusted to him 
commences where there has been a complete delivery to him for the 
purpose of immediate transportation. If the carrier, for his own con- 
venience, places them in store, still the liability of the carrier, and 
not that of a warehouseman, attaches. On the other hand, if, though 
the goods are delivered to the carrier, anything remains to be done 
by the shipper before the goods can be sent on their way, as for in- 
stance, if by usage or express request, the shipment is delayed for 
further orders, or for the convenience of the owner, then, during 
such delay, the liability is that of a warehouseman only. 

A delivery to an agent of the carrier authorized to receive a ship- 
ment is a delivery to the carrier, and ordinarily a shipper is justified 
in assuming that a person in charge of the carrier's usual place for 
receiving goods has authority to accept such goods and contract for 
the carrier. Delivery may be made to the carrier wherever he or his 
authorized agent will accept the goods, aud his liability begins with 
the moment of acceptance. The carrier has the right to make rea- 
sonable regulations as to the place and manner of delivery, or the par- 
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ties may regulate the same by agreement. So if they agree that the 
goods shall be deposited at any particular place without notice to the 
carrier, a deposit in that place will constitute a delivery. And, like- 
wise, if goods are left in the place where it is usual and customary for 
the carrier to receive them, an acceptance by the carrier is presumed; 
but the usage or custom must be strictly followed, or the carrier will 
not be bound. 

It is the duty of a common carrier to accept and transport all 
goods offered, subject to the following limitations: Common carriers 
are not obliged to accept goods of a kind they do not profess to carry, 
nor to carry by other than the customary means and route. 

Common carriers are not obliged to accept goods when their facil- 
ities are insufficient to handle them, nor are they obliged to provide 
sufficient facilities, except that as to railroad companies it may be said 
that it is probable that they would not be released from the liability 
to receive goods on the ground of want of conveniences. They are 
under a duty to supply reasonably sufficient facilities, in return for 
the sp2cial privileges enjoyed by them. The statutes of most states 
expressly require them to do so, but under such statutes, a railroad 
company is not liable for failure to provide for an extraordinary or 
unusual influx of freight. 

A carrier may refuse to accept goods not properly packed for ship- 
ping, or which are dangerous or likely to injure goods already re- 
ceived. And where goods are of a suspicious character, he may re- 
fuse to receive them unless mace acquainted with the contents, other- 
wise he has no right to inquire as to the contents of packages. 

The law gives acarrier a lien upon the goods for his charges; but 
nevertheless he has the right to refuse to transport the shipment un- 
less his charges are paid in advance; and so, too, he can refuse to 
transport goods unless tendered by the owner or his agent. 

The carrier must carry indifferently for all who offer. They can- 
not make unjust discriminations between customers or grant monopo- 
lies. And they are entitled to charge for their services a reason- 
able compensation, and no more. The amount of compensation may 
be fixed in several ways. The rate may be fixed by a statute which 
will govern unless the parties have expressly contracted for a differ- 
ent rate. But if the statute fixes a minimum rate which is unreason- 
ably low, it is unconstitutional because its effect is to deprive one of 
property without due process of law. In the absence of any express 
contract, the customary rate governs, if there is one, and if not, then 
a reasonable compensation may be recovered. The carrier is entitled 
to no compensation for the carriage of goods lost during transporta- 
tion, unless a lump sum was to be paid regardless of the loss of a part 
of the goods. Originally, the shipper is liable for the freight, but 
the consignee becomes liable if he accepts the goods, and the carrier 
can sue either. A railroad company, in the absence of contract, has 
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no right to charge demurrage, according to some of the authorities, 
while other courts have held to the contrary. 

The carrier has a lien on all the goods for its charges, and has the 
right to retain them until its charges are paid, but the consignee has 
the right to examine the goods before paying the freight. This lien 
extends to baggage, and even to property owned by the Federal Gov- 
ernment. But the carrier has no lien on goods delivered to it by any 
other person than the owner or his agent, and if the carrier obtains 
possession of goods wrongfully or without the consent of the owner, 
and on demand refuses to deliver them, such owner may bring re- 
plevin or sue for their value. The carrier’s lien covers all charges 
for transportation, including freight advanced to preceding carriers, 
and when custom warrants, also storage and forwarding. Anuncondi- 
tional delivery of all of the goods is a waiver of the lien; but a delivery 
of part does not discharge the part remaining from the burden of the 
entire lien. The consignee may set off any damages sustained against 
the lien. The carrier cannot assign the lien, nor at common law 
could he enforce it except by suit to foreclose it. Now, by statute in 
most of the states, the carrier may sell the goods, after holding them 
a certain length of time for his charges; but in those states in which 
there is no such statute, if the carrier sells the goods without fore- 
closure proceedings, he becomes liable to the owner for their value, 
less the amount of the lien. 

In the absence of a contract to the contrary with the customer, a 
common carrier, at common law, is an insurer of the goods entrusted 
to him; his warranty being safely and securely to carry and deliver. 
In other words, he impliedly undertakes to deliver the goods in the 
condition he receivesthem. If goods delivered to the carrier do not 
reach their destination, or when delivered they are not the same in 
bulk or condition as when received by the carrier, this isa prima facie 
breach of warranty, for which he is liable. 

In an action for loss of goods, it is sufficient to show the non-de- 
livery to the consignee. It is not necessary to prove negligence on 
the part of the carrier. So proof that goods were in proper condition 
when received by the carrier and were damaged when delivered is 
sufficient to charge the company without proof as to how the damage 
occurred. The carrier is not responsible for loss or damage occasioned 
solely by the act of God, the public enemy, the act of the shipper, 
public authority, or the inherent nature of the goods. These are ex- 
cepted perils. But it is his duty to do his utmost, as againstall perils, 
including the excepted perils I have just mentioned to protect the 
goods from loss or damage, and if he fails to do so he is nevertheless 
liable. To illustrate: a railroad company is not responsible for goods 
destroyed by a sudden, unprecedented flood; for that isan act of God. 
But if it were shown that the flood was anticipated, and that the com- 
pany, by the exercise of diligence, could have removed the goods 
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from the place of danger and failed to do so, it would be liable, 
though the destruction of the goods was caused directly by the flood, 
since the negligence of the carrier contributed to the disaster. Soa 
carrier is liable for goods stolen, even by force, or destroyed by acci- 
dental fire, or injured through the wrongful acts of third persons. 

In an action against a carrier, when the loss or damage has been 
shown, the burden is upon the carrier to show that it was caused by 
one of the excepted perils I have mentioned, against which he is not 
an insurer. If he does that, he is not liable, unless the plaintiff can 
show that the carrier’s negligence contributed to cause the loss or 
damage. 

A loss is caused by an act of God when it is occasioned by the 
elementary forces of nature, entirely unconnected with any human 
agency or other cause. Some authorities hold that the act of nature 
must have been violent in order to excuse the carrier; others that it 
is sufficient if the accident is in no way attributable to the fault or 
negligence of the carrier, provided no other human agency con- 
tributed. The presence or absence of violence is immaterial except 
in its effect on the question as to whether the carrier exercised due 
care to preserve the goods. An act of God is not synonymous with 
inev’table accident. Every act of God resulting in loss is an inevitable 
accident, but every inevitable accident is not an act of God, and so if 
an accident happens which is inevitable, but which has its origin 
either in whole or in part in the agency of man and loss results, the 
carrier is liable. An act of God, in order to excuse the carrier from 
liability, must be the exclusive cause of the loss. It is the duty of 
common carriers to use reasonable care and diligence to avoid all loss 
or injury, even from causes against which they are not insurers. If 
they fail to do so, and the goods are damaged by an act of God or 
other excepted peril, their negligence is regarded as the approximate 
cause of the loss and the carrier is held liable therefor. If the carrier 
negligently exposes the goods to peril from an act of God, as where 
he puts to sea in an unseaworthy vessel, or attempts to cross a stream 
with an insufficient team, or when adangerous wind is blowing, he is 
liable for the resulting loss; and even where goods are injured by an 
act of God, it is the carrier's duty to render the loss as light as pos- 
sible, and if he negligently fails to do so, he is liable for all losses 
which he might with reasonable care have prevented; and so, if the 
carrier without necessity or reasonable excuse deviates from the usual 
or agreed route of travel, he is absolutely liable for the loss of the 
goods without exception from any cause whatever, even though that 
cause be the act of God. 


The common carriers are not insurers against losses caused by the 


acts of the public enemy, by which is meant an organized military 


force with which the country of the carrier is at war; but pirates, loss 
by thieves and robbers, rioters, and the like do not fall within the 
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exception. But, as in the case of losses by act of God, the carrier is 
liable for losses by the public enemy if his negligence contributed 
thereto, and so if he deviates from the route agreed upon, he is 
absolutely liable for all losses, and it is wholly immaterial whether 
the loss would have happened without such deviation or not. Of 
course the common carrier is not insurer against loss caused by the 
fraud or fault of the shipper. For example: carriers have a right to 
know the value of goods offered for carriage, in order that they may 
know what care to exercise and graduate their charges according to 
the risk, and it has therefore been held that if the shipper mis- 
represents the value of the goods and they are lost, the carrier is not 
liable. The shipper need not state the value unless asked to do so, 
but if asked, he must state the value truly; and even if he is not 
asked, he must not mislead the carrier into thinking the goods are of 
little value. Thus, where money was shipped concealed in a bag 
filled with hay, the carrier was held not liable for its loss; and so, it 
has been held that where the carrier was deceived as to the value 
of a diamond ring which was packed in a small paper box, tied with 
a string, it was held that the carrier was not liable for its loss, whether 
fraud was designed on the carrier or not. 

Where the consignor of goods is guilty of negligence in not properly 
marking their destination upon them, the carrier is not responsible 
for injuries resulting from their being missent or delivered to the 
wrong person; and neither is he liable for goods which are injured 
by reason of improper packing, of which the carrier has no knowledge. 
The carrier is not liable for goods taken from him by public authority; 
thus, where intoxicating liquors, or goods infected with contagious 
diseases are seized by the police power; or where goods are taken 
from him by legal process, fair on its face, the carrier is not liable. 
It is manifest that he is not insurer against loss caused by the in- 
herent nature, defect or infirmity, of the goods, such as decay of 
fruit, the evaporation or leakage of liquids, and the like, unless, of 
course, the negligence of the carrier contributes to such loss. 

In the absence of special contract, common carriers are bound only 
to use reasonable care and diligence in effecting the transportation 
without delay in the usual course of business. There is not the 
same absolute liability in delay as there is for loss of or injury to the 
goods. In that regard he is not the insurer, but even if the delay in 
transpertation is unreasonable it does not amount to a conversion, 
and therefore, one is bound to receive the goods when tendered at 
the proper place however long the delay. In case of delay only, the 
measure of damages is the loss proximately caused by the delay, not 
the value of the goods. What is a reasonable time in which to make 
delivery is a question to be determined with reference to all the 
circumstances of the case, such as the distance, the mode of transporta- 
tion, the weather, the season of the year, and the like, and the car- 
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rier is not liable for damages resulting from delay where the delay 
occurred wholly without his fault or negligence. Accident or mis- 
fortune, though not inevitable nor caused by the act of God will 
excuse delay. If, for instance, it is caused by mobs or strikers or 
collision or heavy snow or an unusual press of freight, and the like. 
Under some circumstances delay may even be a duty, as where the 
safety of the goods demands it, for the law regards the safety of 
goods of more importance than a speedy delivery. Where a carrier 
agrees to transport and deliver goods within a stipulated time he is 
absolutely liable if he fails to do so. In such circumstances, he is 
not excused, even by act of God. The only excuse in those circum- 
stances is that the shipper failed to deliver the goods to the carrier 
in accordance with his contract. 

By express agreement common carriers may limit their liability, 
but they cannot stipulate against liability for negligence, either of 
themselves or of their agents or servants, unless that right is given 
by some express statute. The carrier may contract against his liability 
as an insurer but not against his liability for damages caused by his 
own or his servants negligence. There is much conflict in the deci- 
sions on the question as to whether a carrier can limit his liability to 
an amount less than the actual value of the property as against a loss 
through his negligence. There are many courts of great respecta- 
bility which hold that such limitation is void. But the great weight 
of authority, including the Supreme Courts of the United States and 
Missouri, holds that where there is an adequate consideration for the 
agreement, a contract limiting the amount which may be recovered 
in the event of loss resulting from the carrier’s negligence is binding 
upon the shipper. But there must be a consideration for the agree- 
ment. For instance, most bills of lading which you handle provide 
that in consideration of a reduced rate the value of the goods is agreed 
to be a certain sum and the amount of recovery shall not exceed that 
sum. If, asa matter of fact, the carrier has in force two or more 
different freight rates, depending upon the value of the goods ship- 
ped, and if, in consideration of a certain valuation placed on the goods, 
the carrier gives a lower freight rate than he otherwise would, a 
stipulation in the contract limiting the amount of recovery in case of 
loss by the carrier’s negligence to the valuation agreed upon would 
be void. But if the carrier in fact has but one rate in force, or if by 
law he must charge a certain rate and he in fact charges that rate, 
then a stipulation limiting the amount of his liability would be void, 
even though the contract recited that a reduced rate of freight was 
given, for the recital would be entire and there would be no considera- 
tion for the agreement. In other wordsa mere statement in a bill of 
lading that a reduced rate has been given is not sufficient if it can be 
shown that, as a matter of fact, there was no reduced rate. 

Carriers may, by special contract, require any claim for damages 





COMMON CARRIERS RIGHTS AND LIABILITIES. 467 


to be presented within a given time, provided the time allowed is rea- 
sonable, and if the claim is not presented within that time, there can 
be no recovery. What isa reasonable time depends upon the circum- 
stances of each case. So a contract regulating the manner of pre- 
senting claims is valid, if reasonable. For instance, a contract re- 
quiring the claim to be in writing, or at the place of shipment, or that 
it be sworn to, or made to a particular officer is valid, and if the claim 
be not so made there is no liability. All contracts limiting liability 
are to be construed strictly against the carrier—all doubts and am- 
biguities being resolved in favor of the shipper. Whether such con- 
tract is valid or invalid depends upon the law of the particular state in 
which the contract is made, and not the law of the state in which 
it is attempted to be enforced. A common carrier may, by special 
contract, bind himself for transportation over connecting lines to 
points beyond his own line, and if he does so, he is liable as a carrier 
for the whole route, whether the loss occurs on his line or the con- 
necting line; and the connecting carrier, on the other hand, is entitled 
to the benefits of all the stipulations and exemptions from liability 
which is secured under the contract to the initial carrier. But if the 
carrier stipulates only to carry to the end of his own line and there 
deliver to a connecting carrier, then the liability of the initial carrier 
ceases upon a delivery of the goods in proper condition to the connect- 
ing carrier and the latter is not entitled to the benefits of or exemp- 
tions in the contract in favor of the initial carrier. 

A common carrier’s exceptional liability terminates when the car- 
riage iscompletedin accordance with the contract. Thus,when the ship- 
ment is delivered to the consignee. A railroad company need not 
make delivery to the consignee personally, for its cars cannot leave 
its tracks, but an express company must do so, except in small way 
stations where the volume of business does not justify a special deliv- 
ery agent. The delivery must be to the consignee or his agent, and 
if delivery in tendered and refused, or the proper charges are not 
paid, the exceptional liability of the carrier is at an end. So where 
the consignee is dead or cannot be found after reasonable endeavor 
to do so, the carrier is no longer responsible for the goods as a carrier. 
Where goods are delivered toa carrier C. O. D. the duty of the carrier 
is to deliver the goods safely, collect on delivery and return to the 
consignor the amount received. If the consignee refuses to receive 
the goods when tendered, the carrier's liability as an insurer is at an 
end and he is from that time liable only as a warehouseman. 

By the great weight of authority the liability of a carrier as an in- 
surer ceases when the shipment is unloaded on the depot platform 
at the place of destination, even without notice of arrival to the con- 
signee, and from that time the carrier, whose duty it is to store the 
goods, is responsible as a warehouseman only. Where the consignee 
is to unload the car, the carrier’s liability as such does not cease until 
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the car is placed in a proper position for unloading. If the car is de- 
livered to the consignee on a switch track, it has reached its destina- 
tion, and while the car is under the control of the consignee the lia- 
bility of the carrier is suspended. 

And so a carrier's liability ceases when it has delivered the goods 
to a connecting carrier, unless it has agreed to carry the goods to 
destination in which event it is responsible for a loss occurring on the 
route of every connecting carrier to the place of destination. 

If, after the goods arrive at destination they are stored by the car- 
rier, he becomesa warehouseman. He is no longer an insurer. He 
is liable for loss only if he is negligent and the burden of proving 
negligence is cast upon the person claiming damages. 

A carrier is excused for non-delivery, when the goods are demanded 
by one having a paramount title, when they have been lost through 
an excepted peril, or when the consignor has stopped them in transit. 

The right of stoppage in transit exists when an unpaid vendor 
learns of the insolvency of the vendee before delivery of the goods 
is made to him or his agent. The right exists only in favor of an un- 
paid vendor. It can be exercised only when the vendee is insolvent. 
If when the goods are shipped the vendee is insolvent and that fact 
is unknown to the vendor, or if the vendee becomes insolvent after 
the goods are shipped, the goods can be stopped until actual delivery 
to the consignee or his agent. Ifon arrival they are seized on execu- 
tion or attachment against the vendee before delivery to bim, the 
right of stoppage still exists. To exercise the right, the vendor must 
notify the carrier to stop the goods before they are delivered to the 
vendee. It is sufficient if the carrier is notified not to deliver the 
goods to the vendee; it is not necessary that the vendor demand a 
return of the goods to himself. And if the right of stoppage exists 
and notice to stop is given to the carrier in proper time, he will 
be liable to the vendor for the value of the goods if he fails to stop 
them. 

This, in a general way, is an outline, a mere synopsis of the rules 
applicable to the duties, rights and liabilities of common carriers 
relating to the ordinary shipments of merchandise in which you are 
daily interested. I have merely given you general principles. I 
could not hope to domore. If I have acquainted any one of you 
with any one thing that you did not already know, I shall be many 
times repaid for the little effort which the preparation of this paper 
has cost. 





SIGNATURE OBTAINED BY TRICK. 


UDGING by the numerous decisions involving cases of this nature, 
the obtaining: by trick or artifice the signature of a person as 
maker upon a negotiable promissory note, the signer all the 
while believing he is signing something of entirely different na- 

ture, isa crime of frequent occurrence. The trouble is that the holder 
of the false note thus obtained is generally able to negotiate it to, 
and sometimes victimize, a bank, for many courts hold the instrument 
void and unenforceable against the maker, even by an innocent pur- 
chaser for value. 

We published a case of this kind in the Journat for September, 
1907. One Hillsold hay and received a check for $344.44 in payment. 
He was requested to sign a receipt and a negotiable promissory note 
for $344.44 was placed before him which he signed in the belief that 
it was a receipt. A sad commentary by the way on the intelligence 
and business sagacity of the average farmer. The note was negotiated 
to a bank for value before maturity. Inan action by the bank against 
the maker, the Supreme Court of Maine denied recovery and thus 
announced the law: 

1. Where a person not intending to sign a promissory note, but 
by fraud and deceit has been tricked into signing an instrument which 


afterwards proves to be a promissory note, such instrument is a 
forgery although the signature affixed thereto is genuine. 

2. A forged paper without negligence imputed to the party af- 
fected by the forgery is not a binding contract, whether the forgery 
was committed by alterations or substitution of the forged contract 
for the supposed genuine contract. 


3. In the absence of negligence or laches on the part of a person 
not intending to sign a promissory note, but who by fraud and deceit 
has been induced to sign an instrument which afterwards proves to 
be a promissory note, such note is not valid although in the hands of 
an innocent holder for value. 

4. Whether or not a person not intending to sign a promissory 
note, but who by fraud and deceit has been induced to sign an instru- 
ment which afterwards proves to be a promissory note, was guilty of 
negligence or laches in signing such instrument, is a question of fact 
to be submitted to the jury. 

Submit this question of fact to a jury of farmers and the result 
can generally be foretold. 

In this number, we publish a decision by the Court of Appeals of 
St. Louis, Missouri, but in this case with different result to the in- 
nocent bank which purchased the note. A swindler was selling 
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patent hay-balers tofarmers in Missouri. He went toa farmer named 
Hall and arranged with him toact asagent. Hall signed a negotiable 
promissory note, in the belief he was signing a contract about three 
hay-balers which would be sent him. The note was negotiated to a 
St. Louis bank for value. The court awards the bank recovery from 
the maker. In this case, Hall could not read nor write; he however 
had three ‘matured sons present at the time, but did not think it 
necessary to ask any of the family to read the paper before signing 
it. The court held this was gross carelessness and charged him with 
liability. The court states the general rule thus: ‘‘ Whatever the 
rule may be elsewhere, it cannot be doubted that the decisions in this 
state exonerate from liability, even in an action by an innocent holder 
for value, the signer of a bill of exchange or promissory note whose 
signature was procured through fraudulent practices, which deceived 
him regarding the instrument or its contents, if he was not himself 
remiss in failing to learn the contents.”’ But in this case, the party 
was held liable because he was remiss. ‘‘In our opinion” says the 
court ‘‘the undisputed evidence shows defendant was guilty of gross 
carelessness.”’ 

The court further says ‘‘The note in suit was given prior to the 
enactment of the Negotiable Instrument Act of 1905 and we need not 
determine whether that act has changed the law.” We do not think 
that law makes any change in the common law on this point. There 
is a section which provides that where a signature is forged or made 
without authority, no one can acquire enforceable rights in the in- 
strument ‘‘ unless the party against whom it is sought to enforce such 
right, is precluded from setting up the forgery or want of authority.” 
If this applied, it would be substantially the same as the existing 
rule. But the case is not one of forged signature, but of genuine 
signature without, however, the intention to make a note. It is not, 
therefore, a contract, unless the maker is estopped by negligence 
from denying that the paper is his note; and this is the common law 
doctrine, which still governs. The great trouble is to establish 
negligence so as to protect innocent purchasers, where the juries 
which pass upon the question generally sympathize with the maker. 





ACKNOWLEDGMENTS IN OKLAHOMA. 


T is a mooted question in Oklahoma whether a notary, who is 
| stockholder of a bank or other corporation, is disqualified by 
reason of his interest from taking the acknowledgment of an in- 
strument running to the corporation, so as to make the acknowl- 
edgment invalid. In the greater number of states which have passed 
upon this question, the notary stockholder has been held incompetent ; 
in a few states, however, he has been held competent. 

While the Oklahoma courts have not, as yet, passed upon this di- 
rect question, a decision has recently been made, which will be of 
value to Oklahoma readers, to the effect that where the instrument is 
executed by (as distinguished from to) a corporation, a notary whois 
director and treasurer of the grantor, is not disqualified to take the 
acknowledgment for that reason. Following is the official syllabus of 
the court (the case is Ardmore National Bank v. Briggs Machinery 
and Supply Company, decided March 10 of this year): 

‘*The acknowledgment of a deed of trust, executed by a corpora- 
tion grantor to secure payment of certain promissory notes, is a min- 
isterial act. Where such an instrument is acknowledged before a 
notary public, who was at the time a director and treasurer of the 
grantor corporation, and also indebted for unpaid subscriptions to its 
stock, which facts were known to the grantor, but there was nothing 
on the face of the instrument or acknowledgment indicating such 
relationship, the deed of trust was entitled to registration, and the 
registry thereof was notice to subsequent purchasers, incumbrancers, 
or lienors.”’ 

The reasoning of the court is as follows: 

On the question of the illegality of the acknowledgment to the 
deed of trust we are of the opinion that the acknowledgment of a deed 
of trust executed by a corporation grantor to secure payment of 
certain promissory notes is a ministerial act. Where such an instru- 
ment is acknowledged before a notary public, who was at the time a 
director and treasurer of the grantor corporation and also indebted 
for unpaid subscriptions to its stock, which facts were known to the 
grantor, but there was nothing on the face of the instrument or 
acknowledgment indicating such relationship, the deed of trust was 
entitled to registration, and the registry thereof was notice to subse- 
quent purchasers, incumbrancers, or lienors. 

The correct rule is laid down in Bank v. Conway, 17 Fed.'Cas. 
1203, where it is held that, where the acknowledgment is regular and 
fair on its face, no hidden interest of the notary can be proved to im- 
peach its validity. It is against the policy of recording acts to hold 
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an acknowledgment void because of the secret interest of an officer 
taking and certifying it. The effect should be to prevent rather than 
allow hidden defects in the evidence of public records. 

The same question was involved in Morrow vy. Cole, 58 N. J. Eq. 
203. In this case (Morrow vy. Cole) the chancellor in his opinion says: 
‘*It is held in a number of cases that, if it appear on the face of the 
deed that the officer is either a party thereto, or a cestui que trust 
named therein, the acknowledgment is void and the record not notice. 
Wilson v. Traer & Co., 20 Iowa, 231; Bowdenv. Parrish, 86 Va. 68; 
Wasson v. Connor, 54 Miss. 351. Some dicta go further, and assert 
that the interest of the acknowledging officer, whether it appear upon 
the face of the deed or not, will render the acknowledgment a nullity. 
Groesbeck v. Seeley, 13 Mich. 345; Wills v. Woods, 28 Kan. 411. 
These dicta cannot be supported. Aside from the case of a married 
woman, as to which it is not necessary to express an opinion, it ap- 
pears to me very plain that if the interest does not appear on the face 
of the deed the record is notice. The complainant's contention is 
that the officer who takes an acknowledgment performs a judicial act, 
and that as no man can be a judge in his own case, such act, if done 
by one interested, is void. This contention is unsound. The act is 
no more judicial than ministerial. A judicial act ordinarily has 
reference to some controversy. There is nothing suggestive of con- 
troversy in an acknowledgment. It is said that the officer must be 
satisfied that the person who appears before him is the grantor, and 
that his determination that he is, is a judicial act. But the duty of 
identifying people, of being satisfied that they are what they claim 
to be, is discharged by all sorts of administrative officers—for example, 
by a treasurer who pays out money—and not only by officials, but 
at times by every member of the community. It may as well be 
predicated of the act, then, that it is ministerial as that it is judicial. 
Nothing else that the officer does has even the semblance of judicial 
action. He makes known the contents of the paper. He hears the 
grantor say that he signs it as his voluntary act and deed, and then 
he makes a written certificate of the facts. If the act of the officer is 
not judicial, the doing of it is not adjudging one’s own case. If the 
grantor takes his own acknowledgment, it is of no effect, because it 
is obviously contrary to the provisions of our statute on the subject. 
If the grantee takes the grantor’s acknowledgment, it cannot be said 
perhaps that any express provision of the statute is violated, but the 
act nevertheless is void, not because we have here an instance of a 
judge deciding his own case, but because the same public policy which 
prevents an interested judge from acting, will (with certain reserva- 
tions) prevent an interested master or commissioner. The distinc- 
tion is important in this respect. The decisions of judges should 
always be above suspicion. To insure this result the judges them- 
selves should be absolutely free from the bias of self-interest, and the 
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rule of public policy should be rigidly enforced. To apply it as 
rigidly to the case of commissioners, whose public functions are so 
different, would work little benefit, and would lead to results an- 
tagonistic to the policy of the registry laws. 

‘*It may be safely asserted that it would be much more injurious to 
public interests to hold that extraneous proof of an undisclosed or 
secret interest (almost always slight) would avoid acknowledgments, 
and thus render the record of conveyances unreliable, than it would 
be to hold the contrary. Says Chief Justice Waite in National Bank 
of Fredericksburg v. Conway, 17 Fed. Cas. 1203: ‘It is against the 
policy of the recording acts to hold an acknowledgment void because 
of the secret interest of an officer taking and certifying it. The effort 
should be to prevent rather than allow hidden defects in the evidence 
of public records.’ Accordingly he held the acknowledgment under 
review in that case to be a ministerial act and the record notice. 
Such was also the decision in Lynch v. Livingston, 6 N. Y. 422, and 
Kimball v. Johnson, 14 Wis. 674. Both reason and authority concur 
in declaring where the interest of the acknowledging officer does not 
appear on the face of the deed that the acknowledgment is not void 
and that the registry of the deed is notice. In Wright v. Wells, 12 
N. J. Law, 132, Marsh v. Mitchell, 26 N. J. 497, affirmed, 26 N. J. 
Eq. 631, and Homoeopathic Mutual Life Insurance Co. v. Marshall, 
32 N. J. Eq. 110, the question related to the effect to be given to the 
declarations contained in the acknowledgment of a married woman— 
how far they were disputable. In the last of these cases Chancellor 
Runyon, dissenting in a measure from the view expressed in the pre- 
vious cases, was of opinion that the act of the officer in ascertaining 
whether the married woman executed the conveyance of her own free 
will, without threats and coercion, was a judicial act. Perhaps with 
more accuracy it might be designated quasi-judicial. Hitz v. Jenks, 
123 U. S. 302. Whether judicial or not, it is manifest that these de- 
cisions do not touch the present case. They do not deal with the 
question of notice. I think the registry of the mortgage was notice, 
and that therefore it is a lien prior to the judgment.” 

Another case (Read v. Toledo Loan Company, 68 Ohio St. 280) to 
the same effect is probably more in point. In the Ohio case the mort- 
gage was witnessed by two stockholders of the corporation grantee, 
and acknowledged before a notary public also a stockholder of the 
grantee corporation. The Supreme Court of Ohio says: ‘‘In the 
case at bar it is admitted that Cary D. Lindsay, the assignor, at the 
time he acknowledged, this mortgage, knew of the relation the notary, 
Grant Williams, sustained to the Toledo Loan Company, and knew 
that he was then the holder of two shares of stock in said company; 
and there is in this case no imputation or charge of improper conduct 
or bad faith or undue advantage arising out of such interest or rela- 
tionship, nor is there any claim but that the acknowledgment was 
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freely and fairly made, in the honest belief that it was in all respects 
authorized and sufficient. To hold, then, under such circumstances, 
that the mortgage here in controversy was invalid, unless impelled 
thereto by statutory requirement or the plainest considerations of pub- 
lic policy, would, it seems to us, be a subversion of justice, and would 
be contrary to the plainest principles of equity and fair dealing.” 

In the case of Cooper v. Building and Loan Association, 97 Tenn. 
285, the court says: ‘‘ There is quite a conflict of authority and di- 
versity of holding in the different states upon the question of whether 
the act of taking an acknowledgment to a deed or other instrument is 
a ministerial or judicial act. It has been held to be a ministerial act 
in the United States courts, and in the courts of Arkansas, Georgia, 
Illinois, Kentucky, Maine, Massachusetts, Minnesota, New Hamp- 
shire, New York, Maryland, and Ohio. In these states it is held that 
an officer may take acknowledgment though related, or interested, or 
a party.” 

In Penn v. Garvin, 56 Ark. 513, the Supreme Court of Arkansas 
holds that the formality of acknowledgments is designed for the pro- 
tection of grantors, and that relationship to the grantor on the part 
of the officer taking the acknowledgment of the grantor does not in- 
validate the acknowledgment. 

The case of Leonhard v. Flood, 68 Ark. 162, is quite distinguish- 
able from the case at bar. In the Flood Case the notary taking the 
acknowledgment was a surety on the note secured by the mortgage 
he acknowledged. In such a case the interest of the notary is proxi- 
mate and obvious, whereas in the case at bar the interest of the no- 
tary, if interest he had, was remote and speculative. Besides, the 
Flood Case as authority on this point is considerably weakened by a 
strong dissenting opinion by Mr. Chief Justice Bunn, who after a re- 
view of the authorities, says: ‘‘ The only case I have been able to 
find which definitely carries the rule beyond the parties to the instru- 
ment is Wilson v. Traer, 20 Iowa, 231, and that has little or no sup- 
port, even from the authorities cited.” 

It will be observed that the Oklahoma Court cites, among other 
cases, that of Read v. Toledo Loan Co. 68 Ohio St. 280 in which the 
instrument acknowledged ran /o a corporation and was acknowledged 
before a notary who was a stockholder of the grantee corporation. 
In that case the acknowledgment was held valid. 








THE COLLECTION OF COMMERCIAL PAPER. 


LARGE part of the business of the banks of the country, at- 
tendant upon the receipt of deposits, is the collection of com- 
mercial paper for customers and correspondents payable in all 
sections of the country. Payments nowadays are not made in 

actual money except to a small extent; over 90 % of payments in the 
wholesale trade are made with checks and drafts in favor of creditors 
who are often thousands of miles distant from the place where the in- 
strument is actually redeemable in money. All this vast mass of 
paper is put in the bank at the point of receipt by the creditor who 
receives it and upon the bank devolves the duty of making the collec- 
tion. This can only be done by forwarding it to other correspondents 
and entrusting the collection to other hands. 

The banks of the country in their necessary practices in the col- 
lection of commercial paper should be protected by law; but as the 
law stands at the present day it does not afford the protection or 
safety needed and the banks are compelled to protect themselves, as 
far as may be, by notices or contracts printed in pass-books, on deposit 
slips, advices of credit and the like by which they attempt to limit 
their legal liability in the collection of commercial paper. 

The bank which receives an item for collection at a distant point 
must necessarily entrust the collection to one or more correspondents 
in other places. If there is a failure on the part of any correspond- 
ent, or default or negligence in making the collection, there is no 
good reason why the initial bank who must necessarily employ the 
correspondent should suffer. Yet such is the law in some of the 
states—the initial bank is liable for the defaults of the correspondent; 
while in others, the courts take a more common sense view of the 
matter holding that the initial bank is not responsible, provided due 
care has been exercised in the selection of a suitable correspondent. 
Banks generally attempt to protect themselves from this first men- 
tioned liability by notices as aforesaid. 

Again it is often found necessary, or at all events most convenient 
and economical, for an initial bank to send an item direct to the 
drawee who is to make payment; especially so where the drawee 
is the only bank in the place or where the drawee is the cor- 
respondent of the sending bank. Yet a majority of the courts 
hold such sending to be negligent and if loss results by failure or de- 
fault of the drawee the sending bank is held responsible. Some 
courts admit evidence of banking usages to send to the drawee in 
case it is the only bank in the place to protect the sending bank, but 
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the majority of courts, as said, hold such sending in all cases to be 
negligent. In an article published in the Banxinc Law Journat for 
November 1906 (page 875) will be found a collection of the cases on 
the various sides of this proposition. See also Journat for January 
1908, page 85, for a discussion of the effect of printed notices on de- 
post slips designed to relieve the bank from liability. 

The method of printing clauses in pass-books, on deposit slips 
and the like by which banks attempt to relieve themselves from 
liability for pursuing practices which custom shows to be reasonable 
is most unsatisfactory; the courts frequently construe such notices 
in such way as to deprive the bank of the protection sought. It would 
be far better if the law would legalize necessary banking practices in 
the collection of commercial paper and it is to be hoped that at no 
distant day the law governing this important subject may be brought 
into a system of uniform rules which will be just and fair in their 
application both to the bank and its depositor. 


BANK RESERVES IN ARIZONA. 


In the article in our March number giving the reserves of banks 
and trust companies required by the laws in the different states, the 
banks of Arizona were erroneously classified as having no reserve. 
Correction is here made in this particular. 

Paragraph No. 138 Revised Statutes, 1901, reads as follows: 

‘*(Sec. 138.) Every bank, banker or banking association, except 
savings banks, carrying on the business of banking in this Territory, 
shall at all times have on hand, in lawful money of the United States, 
an amount equal to at least fifteen per centum of the aggregate 
amount of its deposits, and of any sums or amounts owing on account 
of money borrowed, and upon the failure of any bank, banker or 
banking association (savings banks excepted) to keep on hand the 
above mentioned reserve, the bank Comptroller may probibit said 
bank, banker or banking associations from doing or transacting any 
further business and may declare the said bank to be insolvent. The 
terms bank or bankers whenever used in this law, are intended to in- 
clude all persons, firms or individuals receiving deposits, buying or 
selling exchange, or doing any other kind of business as bankers.” 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


TAXATION OF NATIONAL BANKS. 


Assessment on capital stock, as distinguished from shares, void—Payment under pro- 
test—Bank’s right of recovery. 


Weiser Nationa] Bank v. Jeffreys et al., Supreme Court of Idaho, March 27, 1908. 


1. The only power the state has to levy any taxation, either direct or indirect, 
upon national banks, their property, assets, or franchises, is that granted by the laws 
of the United States. 

2. Section 5219, Rev. St. U.S. (U.S. Comp. St. 1901, p. 3502), is the measure of 
the power of a state to tax national banks, their property or their franchises. 

3. Any tax on the property of a national bank that is in excess of and not in con- 
formity to the provisions of said section of the Revised Statutes of the United States 
is void. 

4. The term “ capital stock’’ does not mean “ shares of capital stock,” as used in 
our revenue law, but means the actual money or property paid in and possessed by 
the corporation. 

5. There is no authority, under the statutes of the United States nor under the 
revenue laws of this state, which authorizes the taxation of the capital stock of national 
banks. 

6. The county assessor has no authority to assess the “ capital stock” of a national 
bank, but is given authority to assess the shares of stock of such bank to the owners 
thereof. 

7. Under the provisions of section 12, art. 7, of the state Constitution the county 
commissioners for the several counties of the state constitute the boards of equaliza- 
tion for their respective counties, whose duty it is to equalize the valuation of the 
taxable property in their respective counties, under such rules and regulations as may 
be prescribed by law. 

8. Under the provisions of sections 54 and 55 of the revenue act of this state, ap- 
proved March 12, 1901 (Sess. Laws 1901, p. 251), the method and manner of equal- 
izing the valuation of the taxable property in the several counties of the state is pro- 
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vided for, and applies to the taxable property in the county, and not to property over 
which the taxing power has no jurisdiction. 

9. Under the provisions of said revenue act the assessor is authorized to assess 
the shares of stock of nationa! banks to the individual owners thereof, and is prohib- 
ited from assessing the capital stock of such bank. 

10. The cashier of such bank may act as the agent of the bank in listing its prop- 
erty for taxation, but he has no authority to list the capital stock of such bank for assess- 
ment against the bank, and the mistake of the cashier in listing the capital stock of 
the bank for taxation will not estop the bank from recovering the taxes paid under 
protest on such void assessment. 

11. Inland Lumber & Timber Co. v. Thompson, 11 Idaho, 508, cited and dis- 
tinguished. 

(Syllabus by the Court.) 


Appeal from District Court, Washington Co. ; Ed. L. Bryan, Judge. 


Action by the Weiser National Bank against Woodson Jeffreys and 
others to recover taxes paid under protest. Judgment for defendants, 
and plaintiff appeals. Reversed. 


Sutivan, J. This action was brought by the Weiser National 
Bank, a corporation, as plaintiff, against Woodson Jeffreys, treasurer 
of Washington county, and Washington county, as defendants, to re- 
cover a tax of $636 paid under protest. The case was submitted to 
the trial court on an agreed statement of facts, and judgment was 
entered against the plaintiff, who is appellant here, dismissing the ac- 
tion. The facts stipulated were in effect as follows: That the Weiser 
National Bank is a banking corporation, organized under the laws of 
the United States of America relating to national banks; that its prin- 
cipal office and place of business is at the city of Weiser, in Washing- 
ton county, and that it began doing business on the 15th day of March, 
1906; that said bank was organized with a paid-up capital of $50,000, 
consisting of 500 shares of capital stock of the par value of $1c0 each; 
that a list of the stockholders and owners of the shares of capital stock 
of said corporation is attached to the stipulated facts as an ‘* Exhibit;” 
that said list contains a true statement of the names of the stockhold- 
ers and their residences at the time of the organization of said bank, 
as well as at the date of the attempted assessment of the capital stock 
of said bank by the county assessor and tax collector of said Wash- 
ington county for the year 1906; that all of the money with which 
said shares of stock were purchased, except the sum of $4,ooo—with 
which $4,000 were purchased 2-shares of Rebecca K. Troy, of Cincin- 
nati, Ohio, 2 shares of Samuel R. Meyer, of Cincinnati, Ohio, 6 shares 
of Sig Wise, of Cincinnati, Ohio, and 30 shares of M. McGregor, of 
Portland, Ore.—was in the state of Idaho on the 2d Monday of Jan- 
uary, 1906; that from the 2d Monday of January, 1905, until the 2d 
Monday in January, 1907, Francis M. Potter was the duly qualified 
and acting assessor and ex-officio tax collector of said county; that 
from the 2d Monday in January, 1905, until the 2d Monday in Janu- 
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ary, 1907, J. M. Canary was the duly elected, qualified and acting 
treasurer of said county; that since the 2d Monday of January, 1907, 
defendant Woodson Jeffreys has been and now is the duly qualified 
and acting treasurer of said county, being the successor of said Canary ; 
that on or about the month of May, 1906, said Potter, in his official 
capacity of assessor of said Washington county, did attempt to assess 
all the property of plaintiff corporation it then owned for taxation for 
the year 1906, regardless of the fact that the plaintiff corporation was 
not in existence on the 2d Monday of January, 1906; and, in pursu- 
ance of said assessment, said assessor did, on tax list numbered 313, 
for said year, attempt to assess the following described property for 
purpose of taxation for the year 1906, to wit: [Here follows a descrip- 
tion of certain real estate belonging to said plaintiff corporation with 
improvements thereon, about which there is no question in this action. ] 
Then follows ‘‘ personal property, capital stock 34 of year, $12,000”; 
that said tax list was sworn to by the cashier of said bank; at the 
same time there was furnished to said assessor by said cashier a list 
of all stockholders of said bank, their post office addresses, and the 
number of shares of the stock of said bank owned by each, which list 
was attached to said tax list No. 313; that the taxes upon all of said 
shares of stock of said bank were attempted to be assessed as shown by 
said tax list, and not otherwise, and none of said shares were assessed 
against the holders of the same in the individual assessment list of 
the personal property of said stockholders; that upon the tax roll for 
1906, none of said owners and holders of said shares of stock were 
charged with or taxed for the same, but the said plaintiff bank is 
charged with the whole thereof; that the amount of taxes levied 
upon said shares of stock, as equalized by the State Board of Equali- 
zation, was the sum of $636; that on the sth day of January, 1907, 
the plaintiff bank, under protest, paid said taxeson said capital stock, 
and at the same time filed with the tax collector its protest in writ- 
ing, which is attached to said agreed statement of the case as an 
‘‘Exhibit”; that at the time of filing said written protest, the attorney 
of the plaintiff bank entered into a stipulation with the county attor- 
ney of said county relative to the paying in of said taxes under pro- 
test, a copy of which stipulation is contained in the record; that, at 
the time of paying said taxes to said ex officio tax collector under pro- 
test, the plaintiff also filed with said tax collector, and also with the 
county treasurer of Washington county, a copy of said written pro- 
test and also of the stipulations heretofore referred to; that the $636 
so paid under protest is the amount of taxes assessed against said 
capital stock alone, the same being listed for two-thirds of a year at 
$12,000, but that the plaintiff paid all taxes levied against its real 
estate voluntarily and without protest, and in no wise wishes to re- 
cover back the same; that the taxes so paid under protest were turned 
over by the tax collector to the county treasurer, and that the county 
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treasurer deposited same in a special deposit, separate and apart from 
all other moneys, and that said treasurer surrendered and turned over 
said special deposit to his successor in office, the defendant herein, 
Jeffreys, and that said sum is now in his hands as such county treas- 
urer, and that the same is by him kept separate and apart from all 
other moneys which have come into his hands as public money; that 
at the April, 1907, meeting of the board of county commissioners of 
said Washington county, the plaintiff bank applied to said board to 
refund said $636 on the facts aforesaid, but that said board of county 
commissioners were undecided as to their powers, and it was there 
agreed by and between the. plaintiff bank and the defendants that the 
agreed facts set forth should be presented to the judge of the district 
court of said county for his decision thereon. On that statement of 
facts the district court entered judgment in favor of the defendants, 
and dismissed the action. This appeal is from the judgment. 

The two principal questions presented for decision are: (1) Was 
the assessment and levy of the $636 taxes on the capital stock of ap- 
pellant bank for 1906 merely irregular, or was it void? (2) If void, 
is appellant estopped from recovering from respondents the amount 
of said tax, by reason of appellant’s failure to make application to the 
board of equalization of Washington county for a correction of said 
assessment and relief therefrom ? 

Was the assessment and levy absolutely void or only irregular? If 
the state or county has no authority to assess the capital stock of a 
national bank, the assessment then is void. The states would be 
wholly without power to levy any tax, either direct or indirect, upon 
national banks, their property, assets, or franchises, were it not for 
the permissive legislation of Congress. See notes to section 5219, 
Rev. St. U. S., and authorities there cited; 5 Fed. St. Ann. p. 157 
(U. S. Comp. St. rg01, p. 3502). That section of the United States 
Revised Statutes is as follows: ‘‘Nothing herein shall prevent all the 
shares in any association from being included in the valuation of the 
personal property of the owner or holder of such shares, in assessing 
taxes imposed by authority of the state within which the association 
is located; but the Legislature of each state may determine and direct 
the manner and place of taxing all the shares of national banking as- 
sociations located within the state, subject only to the two restrictions, 
that the taxation shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of such 
state, and that the shares of any national banking association owned 
by nonresidents of any state shall be taxed in the city or town where 
the bank is located, and not elsewhere. Nothing herein shall be con- 
strued to exempt the real property of associations from either state, 
county or municipal taxes, to the same extent, according to its value, 
as other real property is taxed.” In Owensboro Nat. Bank v. Owens- 
boro, 173 U. S. 664, it is held that the provisions of said section of the 
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Revised Statutes of the United States are the measure of the power 
of a state to tax national banks, their property or their franchises. 
The court held: ‘‘This section, then, of the Revised Statutes is the 
measure of the power of a state to tax national banks, their property, 
or their franchises. By its unambiguous provisions the power is con- 
fined to a taxation of the shares of stock in the names of the share- 
holders, and to an assessment of the real estate of the bank. Any 
tax, therefore, which is in excess of, and not in conformity to, these 
requirements, is void.” It will be observed from the provisions of 
that section that all shares of stock of the stockholders may be included 
in the valuation of the personal property of the owner or holder of 
such shares in assessing taxes imposed by the authority of the state 
in which the bank is located; and, under the provisions of said sec- 
tion, the state or county may tax the real estate belonging to such 
bank. 

It will be observed from the stipulated facts that the ‘‘capital 
stock’’ was assessed, and not the shares of capital stock. The term 
‘‘capital stock” does not mean ‘‘shares of capital stock,” but means 
the actual money or property paid in and possessed by the corpora- 
tion. State Bank of Va. v. City of Richmond, 79 Va. 113. Neither 
under said statute of the United States nor underthe revenue law of 
the state of Idaho is there any authority to tax the capital stock of na- 
tional banks. The assessor is given no authority or jurisdiction to 
assess the capital stock of the appellant bank. He is given authority 
to assess the real estate belonging to the bank and to assess the shares 
of stock to the owners thereof. The taxes so assessed must be paid by 
the bank. Section 43 of the revenue law, approved March 22, 1901 
(Sess. Laws rgor, p. 249), is as follows: ‘‘The stockholders of every 
banking association located in this state, and organized under the 
laws of the United States or of this state, must be assessed and taxed 
on the value of their shares of stock therein in the county, city, 
town, village and independent school district, authorized by law to 
collect revenue as in this act provided, where such bank is located, 
whether the stockholders there reside or not; such shares must be 
listed and assessed with regard to the value of such shares by reason 
of any net individual profits or surplus of such corporation, and with 
regard to the ownership thereof, subject, however, to all deductions 
allowed in the assessment of other moneyed capital and subject to the 
restriction that taxation of such shares must not be ata greaterrate than 
is assessed on any other moneyed capital in the hands of individual citi- 
zens of the state in the place where such bank is located. Every 
such banking association must furnish to the assessor a full and cor- 
rect list of the names and residence of its stockholders and the num- 
ber of shares held by each. The taxes upon such shares must be as- 
sessed against the holder of the same in the list of personal property 
and must be paid by the bank. The real estate of such banking as- 
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sociation is subject to state, county, municipal and district taxation as 
other realestate.” It will be observed from the provisions of said 
section that the stockholders of a national bank may be assessed and 
taxed on the value of their shares of stock; but there is no provision 
in said section authorizing the assessment of the ‘‘capital stock” of 
the bank, and the provisions of said section 43 are in conformity with 
the provisions of said section 5219 of the Revised Statutes of the 
United States. Weconclude, therefore, that the assessor had no juris- 
diction or authority to assess the capital stock of said bank to the bank, 
orat all. 

The next question presented for consideration is as to whether the 
appellant is estopped, under the facts of this case, from recovering 
from the respondents the amount of said tax, and whether it is es- 
topped therefrom by reason of its failure to make application to the 
board of equalization of Washington county for relief from said void 
assessment. It is contended by counsel for respondents that the ex- 
clusive remedy for the appellant to be relieved of this tax was before 
the county board of equalization, and cites, among other authorities, 
25 Am. & Eng. Ency. of Law (1st Ed.) p. 242, where it is said: 
‘‘When provisions are made for an application to the board of equali- 
zation or review for the correction of errors in an assessment, such 
remedy is exclusive; and the taxpayer, failing to avail himself thereof 
within the time prescribed, cannot prevent the collection of a tax for 
any cause for which he might have had an abatement.”’ 

We will now refer to the provisions of our Constitution and the 
statute law prescribing the powers and duties of the board of equali- 
zation. Under the provisions of section 12, art. 7, of the Constitu- 
tion of this state, it is provided, among other things, that: ‘‘The 
board of county commissioners for the several counties of the state, 
shall constitute boards of equalization for their respective counties, 
whose duty it shall be to equalize the valuation of the taxable property 
in the county under such rules and regulations as may be prescribed 
by law.”’ It will be observed from those provisions that the boards 
of equalization have authority ‘‘to equalize the valuation of the tax- 
able property in the county.” Sections 54 and 55 of the revenue act, 
approved March 12, 1901 (Sess. Laws 1901, p. 251), provide the method 
and manner of equalizing the valuation of such property. Those pro- 
visions of the Constitution and the statute apply to ‘‘taxable property 
in the county.” Property over which the taxing authority has no 
jurisdiction does not come within the jurisdiction of the board of 
equalization, under the provisions of said statute; and hence the bank 
was not required to make application to said board for relief, and is 
not estopped from recovering the amount of the tax paid under pro- 
test. As the capital stock of the appellant bank was not taxable prop 
erty within the county, it does not come within the provisions of said 
equalization law. By the provisions of said revenue act the assessor 
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was commanded to assess the shares of stock of such banks as the 
appellant to the individual owners thereof, and was impliedly pro- 
hibited from assessing the capital stock of the bank to the bank, or 
atall. While it is true the cashier of the bank swore to the tax list in 
which the capital stock of said bank was attempted to be assessed, he 
was without any authority or right to do so, and could not bind the 
bank by his illegal act. It is not claimed that there was any fraud in 
this matter, but that it was ignorance of the law as to the rights of the 
bank in the premises. It is not claimed that there were any false 
representations upon which the assessor relied in making said assess- 
ment. In City of Wilmington v. Ricaud, 90 Fed. 214, which is a 
case quite similar to the one at bar, it was held ‘‘that the mistake of 
the cashier should not estop the bank. He was the agent of the bank, 
to list its property for taxation. He had no authority or semblance 
of authority to list as its property the shares of the stockholders, nor 
to assume for the bank the payment of their tax out of the bank’s 
funds.’”’ Under our law the bank is liable for the payment of the tax 
assessed against the shares of stock to the owners thereof, but in the 
last cited case it is held that the mistake of the cashier would not es- 
top the bank. The court in that case also said: ‘‘The general prin- 
ciple is stated in the case of City of Charlestown v. County Com’rs of 
Middlesex. 109 Mass. 270: ‘One who, by mistake of his rights, returns 
to the assessor as liable for taxation a list of property which by law is 
exempt is not thereby estopped to claim an abatement of the tax.’”’ 
And in the same case the court said: ‘‘The taxpayer is not estopped 
by his return when the assessment is void.” Inland Lumber & Tim- 
ber Co. v. Thompson, 11 Idaho, 508, is not in point in this case. In 
that case the property involved was property subject to taxation, and 
the appellant returned it as its property, and it was held to be estopped 
from denying its ownership; while in the case at bar the capital stock 
of said bank was not subject to taxation, and the list furnished by the 
cashier on its face shows that it was not subject to taxation. We 
therefore conclude that the appellant is not estopped from recovering 
back said taxes. 

The judgment of the trial court must be reversed, and it is so 
ordered, and the cause remanded for further proceedings in accord- 
ance with the views herein expressed. Costs of this appeal are award- 
ed to the appellant. 


Aisuieg, C. J., and Srewart, J., concur. 


“IN CURRENT FUNDS.” 


McCormick v. Kampmann, Court of Civil Appeals of Texas, April 22, 1908. 


The words ‘‘in current funds ’”’ do not deprive a note of its nego- 
tiability. 
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TRANSFER OF BANK SHARES. 


Kansas banks entitled to refuse transfer where registered holder indebted to bank, 
although party demanding transfer acquired stock from registered holder when 
latter not indebted. 


Faulkner v. Bank of Topeka, Supreme Court of Kansas, February 8, 1908. 


Section 52, c. 47, p. 118, Sess. Laws 1897, forbids a transfer of shares of bank 
stock on the books of the bank without the consent of the board of directors when 
the registered holder is indebted to the bank upon obligations matured and unpaid ; 
and a transfer under such circumstances may be refused by the bank notwithstanding 
the fact that the party demanding the transfer acquired the shares from the registered 
holder at a time when the registered holder was not indebted to the bank. 

(Syllabus by the Court.) 


Application by E. O. Faulkner for writ of mandamus against the 
Bank of Topeka. Writ denied. 


Burcu, J. E. O. Faulkner brings this original proceeding in man- 
damus to compel the Bank of Topeka to transfer to him on its books 
certain shares of its capital stock. The bank refuses to make the 
transfer because it claims a lien on the stock. The stock was owned 
formerly by C. J. Devlin, to whom was issued a certificate therefor in 
the following form: 


No. 449. SHARES $700 each. NUMBER OF SHARES, 25. 
This is to certify that 
is entitled to.. Zwenty-five (25) shares of $100 each.. 
in the capital stock of the Bank of Topeka, Kansas, trans- 
ferable at the bank only by himself or his attorney on the 
surrender of this certificate. 
In witness whereof the seal of said bank is hereunto affixed 
at Topeka this A/ay 4, 7899. 
J. R. Mulvane, PRESIDENT. 
J. W. Thurston, CASHIER. 


Devlin assigned and delivered the certificate to the plaintiff as col- 
lateral security. Afterward Devlin became indebted to the bank in 
an amount equal to or greater than the present value of the stock. 
After this indebtedness had matured, and while it remained unpaid, 
the plaintiff demanded a transfer of the stock, which demand was re- 
fused for the reason stated. 

The claim of the defendant is based upon the provisions of section 
52, Cc. 47, p. 118, Sess. Laws 1897, which reads as follows: ‘*The 
shares of stock of an incorporated bank shall be deemed personal 
property, and shall be transferred on the books of the bank in such 
manner as the by-laws thereof may direct; but no transfer of stock 
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shall be valid against a bank so long as the registered holder thereof 
shall be liable as principal debtor, surety or otherwise to the bank for 
any debt which shall be due and unpaid, nor in such case shall any 
dividend, interest or profit be paid on such stock so long as such lia- 
bilities continue, but all such dividends, interest or profit shall be re- 
tained by the bank and applied to the discharge of such liabilities; 
and no stock shall be transferred on the books of any bank without 
theconsent of the board of directors where the registered holder there- 
of is in debt to the bank for any matured and unpaid obligation; and 
no transfer of stock shall be made when the bank is in a failing con- 
dition or when its capital is impaired. All transfers of stock shall be 
certified to the bank commissioner immediately.” The decision of 
the controversy depends upon the interpretation to be given to this 
statute. In brief, the claim of the plaintiff is that the statute does 
not apply to this transaction; that he became an innocent pledgee of 
the stock, and vested with the legal and equitable title to it when 
Devlin was not indebted to the bank; that he then had a right to the 
transfer of the stock on the bank’s books; that the maturity and non- 
payment of subsequent loans made by the bank to Devlin could not 
affect this right; that Devlin ceased to bea ‘‘registered holder” when 
he pledged the stock to the plaintiff; and that an enforcement of the 
lien would virtually accomplish a loan by the bank on the security of 
the stock, which is contrary to law. A bank must at all times havea 
register of its stockholders. It must know who is entitled to vote its 
stock, who is entitled to receive dividends, who may be called upon 
for assessments, and generally who should bear the burdens and re- 
ceive the benefits of stock ownership. Besides this, persons dealing 
with a bank have a direct interest in its personnel; and recurring 
events illustrate the fact that the state as a conservator of the public 
welfare has a legitimate concern in the matter. Therefore the law 
provides that, when a bank is organized, the president or cashier shall 
transmit to the bank commissioner of the state a verified statement 
showing the names and residence of its stockholders, and the amount 
subscribed and paid in by each one. Section 5, c. 47, p. 100, Sess. 
Laws 1897. After a bank has been organized and has been authorized 
to do business, the same certainty and pub’icity are required. True, 
shares of stock are personal property, and as such are transferable, 
but upon a change of ownership the transfer must be made on the 
books of the bank, and must be certified immediately to the bank 
commissioner. The provision of section 52 quoted above is that shares 
of stock ‘‘shall be transferred on the books of the bank.”’ Under the 
well-known canons of construction, this means that nothing short of 
a transfer on the books of the bank will be sufficient. The only kind 
of transfer which can avail to affect the rights of the bank, its cred- 
itors, and the public is a transfer on the books of the bank. None 
other need be recognized. From the provisions for a double record 
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of the ownership and transfer of stock, one in the bank and one in 
the office of the bank commissioner, it is plain who is indicated by 
the words ‘‘registered holder.’”’ He isthe person shown by the books 
of the bank to be the holder of stock. It isalso plain that there must 
in all cases be a registered holder for every share of bank stock, and, 
if a registered holder dispose of his stock, he will continue to be the 
registered holder until the transfer is made on the booksof the bank. 
An assignee of a registered holder who has not caused the transfer 
to be made on the books of the bank may be entitled to the rights of 
a registered holder as against his assignor, but the bank itself and 

. creditors of the bank, ignorant of the assignment, may rely upon the 
record. On account of the relations of a bank to the business world, 
and the peculiar economic functions which it performs, it becomes 
necessary under certain circumstances to subordinate the rights of a 
stockholder to others which are paramount. Therefore the law pro- 
vides that the double liability of the stockholder cannot be shifted by 
a transfer made when the bank isin a failing condition, or when its 
capital is impaired. The funds which a bank loans are always largely 
the funds of depositors, and, to protect them and other creditors, a 
stockholder who is indebted to the bank upon a matured obligation is 
permitted to receive no interest, dividend, or profit on his stock while 
default in payment continues, but all the earnings of his stock must 
be applied to the discharge of his liability to the bank; and to pre- 
vent an impairment of the bank’s assets, and to indemnify those most 
entitled to security against a depletion of its resources, it is further 
provided that no transfer of stock shall be valid against the bank so 
long as the registered holder remains liable to it upon any matured 
and unpaid claim, and no transfer of stock shall be made upon the 
books of the bank without the consent of the board of directors when 
the registered holder is related to it as adebtor in default. 

The foregoing analysis of the law and statement of some, and only 
some, of the obvious reasons upon which it is founded, disclose that 
it is clearly applicable to the facts of the present controversy. Devlin 
was the registered holder of the shares when the certificate was pre- 
sented for transfer. It is merely paltering with terms to say other- 
wise. The bank knew nothing of the plaintiff or his rights until that 
time. When the certificate was presented for a transfer of the shares 
on the books, the registered holder was indebted to the bank upon 
matured and unpaid obligations. At that time the transfer to the 
plaintiff was invalid as against the bank, and it would have been a 
violation of the law to have made a transfer on the books without the 
consent of the board of directors. When the plaintiff became possessed 
of the stock, he did not take the steps necessary to complete his title. 
The title he acquired was good only against Devlin. It was not the 
full legal title. It was subject to the springing into existence of a 
lien against it in favor of the bank consequent upon the conduct of 
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the registered holder. To prevent alien in favor of the bank from 
accruing the plaintiff should have made himself the registered holder. 
He was not innocentinthe matter. He wascharged with knowledge 
of the law, and the very terms of his certificate apprised him of the 
conditions upon which alone he could become a transferee as against 
the bank. Having negligently waited until the circumstances had 
arisen under which the bank became entitled to statutory privileges 
granted for reasons of public policy, he must abide the consequences. 

The argument that recognition of the bank’s lien contravenes the 
provisions of the statute forbidding loans by a bank on the security 
of its own stock has been met in the case of Battey v. Bank, 62 Kan. 
384, the syllabus of which reads: ‘*While the officers of a state bank 
are prohibited from making loans or discounts to a stockholder on 
the security of stock in the bank, and while the bank cannot there- 
after become the purchaser or holder of loans on such stock, unless 
it shall become necessary to prevent loss on a debt previously con- 
tracted in good faith; yet, if a stockholder has become liable to the 
bank as principal, surety, or otherwise, on debts not incurred on such 
security, it will be entitled to a lien on his stock for such debts as are 
due and unpaid, and while such liability continues.” Allowing for 
differences in statutes and states of fact, the foregoing views are 
supported by the reasoning of the following, among other, decided 
cases: Union Bank v. Laird, 2 Wheat. (U. S.) 390; Reese & Fisher 
v. Bank of Commerce, 14 Md. 271; Brent v. Bank of Washington, 10 
Pet. (U. S.) 596; National Bank v. Watsontown Bank, 1o5 U. S. 217, 
221; Michigan Trust Co. v. State Bank, 111 Mich, 306; Citizens’ Bank 
v. Kalamazoo County Bank, 111 Mich. 313; Oakland County Savings 
Bank v. State Bank, 113 Mich. 284; People’s Bank v. Exchange Bank, 
116 Ga. 820; Hammond v. Hastings, 134, U. S. 401; Curtice v. 
Crawford County Bank (C. C.) 110 Fed. 830. Upon the face of the 
proceeding this appears to be a friendly suit (in perfectly good faith, 
however) to obtain an interpretation of the statute in question. The 
defendant does not make the point that mandamus is not the proper 
remedy. Since in any event the writ must be denied, the question 
may be left open. 

The peremptory writ is denied. 


NON-NEGOTIABLE PROMISSORY NOTE. 


Indorsement in blank by payee—Holder's right of action. 


Fisher Machine Works Co. v. Leavenworth National Bank, Supreme Court of Kansas, Februar y 8, 1908. 


The holder of a nonnegotiable promissory note, indorsed by payee, 
is prima facie entitled to maintain an action for the collection thereof. 
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A non-negotiable promissory note was owned by an estate. The 
administratrix indorsed the note in blank, and delivered it to a bank. 
The bank commenced an action in its own name against the maker to 
enforce collection. In its verified answer the maker admitted the 
execution of the note, but denied the authority of the administratrix 
‘*to indorse the note to the bank or any other party.” On the trial 
the plaintiff presented the note to the court and demanded judgment. 
No proof being presented by the defendant, judgment was entered 
for plaintiff. 


SIGNATURE OBTAINED BY FRAUD. 


Party signing negotiable note in belief it was a different contract—Estopped by 
negligence to deny liability to bona fide holder for value before maturity. 


First National Bank v. Hall, St. Louis, Missouri, Court of Appeals, March 3, 1908. 


One signing a note is guilty of negligence, so that he cannot escape liability 
thereon to a bona fide holder, on the ground of his signature being obtained by 
fraud, where he was possessed of all his faculties, and, though he could not read, 
his wife and three sons, who could read, were present, but were not called on to read, 
and he did not even require the person who presented it, and who was a stranger, to 
read all of it, but thought he said it was a contract. 


Appeal from Circuit Court, Howell County; W. N. Evans, Judge. 

Action by the First National Bank against R. V. Hall. Defend- 
ant was granted a new trial, and plaintiff appeals. Reversedand re- 
manded with directions. 

Goong, J. This is anaction on a negotiable promissory note in 
the usual form, dated May 4, 1904, for the sum of $126, payable six 
months after date to the order of F. R. Green, with interest from 
date at 8 per cent. In defense it was set up in a duly verified an- 
swer that defendant did not sign and deliver the note to the payee, 
F. R. Green. In addition to this plea of non est factum a special 
defense was pleaded, i. e., that, if the signature to the note was de- 
fendant’s, it was procured by fraudulent means by Green, the payee, 
and by the substitution, at the time defendant’s signature was sub- 
scribed, of the note for a contract he believed he was signing, or 
through some other trick, scheme, fraud or contrivance practiced to 
procure his signature without his knowledge or consent. The reply 
was a general denial. 

A verdict was returned for plaintiff, but afterwards was set aside 
by the court on the ground that erroneous instructions had been given 
in its favor. These instructions advised the jury in substance that, 
if defendant signed the note sued on, believing and relying on the 
representations of Green that the paper was a contract appointing 
defendant agent, instead of a promissory note, but defendant could 
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have had the paper he signed read or explained to him by some 
member of his family, and neglected to do so, he had omitted to ob- 
serve reasonable care and could not maintain the defense that his 
signature was procured by misrepresenting the contents of the in- 
strument. 

The note is held by plaintiff, a banking company doing business 
in Howell county. The evidence shows plaintiff purchased it in due 
course of business, for value, a short time after its execution, in good 
faith and without notice or knowledge of any infirmity in the title of 
Green, who negotiated it tothe bank. That plaintiff is a bona fide 
holder for value, and purchased before maturity in due course of 
business, is not denied; but the defense relied on is fraud perpetrated 
by Green in procuring defendant’s signature. The facts attending 
the execution of the note, stating them in the most favorable light 
for defendant the evidence will justify, were these: Green, the payee, 
lived at Bentonville, Ark. In April or May, 1904, he was in Howell 
county selling a patent hay-baler and appointing agents to sell the 
same. Hethere met defendant, who is a resident of the county, and 
a transaction occurred between them in which the note in suit was 
signed. The defendant is a farmer who lives 16 miles out of West 
Plains, the county seat of the county. He swore he could sign his 
name, but could not read or write. The entire evidence shows he 
knew nothing of Green at the time in question. Hall said Green 
came to the former’s home, representing that he (Green) was ap- 
pointing agents to sell his patent hay-baler, and wanted Hall to be- 
come an agent. Hall objected, saying he had no learning; but Green 
said this would make no difference, and asked if three balers might 
be sent to Hall. Green said, if Hall could not sell them, he (Green) 
would come and sell them himself; that the arrangement would cost 
Hall nothing. Hallswore he had no intention of signing anote, but 
supposed he was signing a contract about the three hay-balers which 
would be sent him. When the instrument was produced, he asked 
Green what it was, and the latter said it was nothing but a contract 
which he had to send to the company so they would forward the bal- 
ers. Hall never received the balers or heard from Green afterwards. 
He did not positively deny the signature to the note was his own, 
and really there is no serious contention as to this. Hall swore the 
paper produced for him tosign was larger thana note. He said Green 
left with him two papers like two others which were introduced in 
evidence as exhibits. One of these exhibits purported to be a con- 
tract between the Memphis Machine Works and Green, by which the 
company covenanted that each hay-baling machine sold should be of 
certain material and workmanship, and also agreed to obtain favor- 
able freight rates for the shipment of machines from Memphis. The 
other contract purported to be an instrument by which Green ap- 
pointed Hall agent for the sale of patent hay-balers in a designated 
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township in Howell county. It recited Hall accepted the agency. 
Neither of these exhibits was signed by Hall, but he swore the docu- 
ments Green left with him looked like the exhibits. Hall swore he 
did not ask any one but Green to read the paper before signing it, 
and that Green only read part of it; did not read it at all. He swore 
further he did not ask any one of his family to read it; that his wife 
was there, and she could read a little; three of his boys were there. 
These boys could read. The boys were 26, 22 and 13 years old, re- 
spectively. He said he did not think it necessary to ask any of the 
family to read the paper before signing it, as he had not bought any- 
thing from Green. Hall said: ‘‘I signed a paper I think he said was 
a contract about these three machines.” One of Hall’s sons, who was 
present at the time, swore Green came to the house, and asked de- 
fendant for the machines and to sign up a contract; never said any- 
thing about a note; that witness’ father (defendant) was to sell the 
machines and not pay for them until they were sold; that was all the 
talk. When Green produced the contract to be signed, defendant did 
not want to sign it, and Green said: ‘‘It was nothing but a contract 
between him and father; that he would keep one and give father one; 
and he said there was no money to be paid until the machines were 
sold.”” Witness saw his father sign his name twice. Witness could 
read; said the signature to the note in suit looked like his father’s; 
saw his father take a pen and sign his name. 

The foregoing is substantially all the evidence in the case. The 
defense invoked is the doctrine declared in Shirts v. Overjohn, 60 
Mo. 305, and other cases wherein a party sought to be charged on a 
bill or note intended to bind himself by some obligation in writing, 
and signed his name to what he supposed to be the obligation he in- 
tended to execute, but was led to sign by fraudulent representations 
as to the nature of the instrument or its contents. Whatever the rule 
may be elsewhere, it cannot be doubted that the decisions in this state 
exonerate from liability, even in an action by an innocent holder for 
value, the signer of a bill of exchange or promissory note whose sig- 
nature was procured through fraudulent practices, which deceived 
him regarding the instrument or its contents, if he was not himself 
remiss in failing to learn the contents. The note in suit was given 
prior to the enactment of the negotiable instrument act of 1905 (Laws 
1905, p. 243), and we need not determine whether said act has 
changed the law. In our opinion the undisputed evidence shows de- 
fendant was guilty of gross carelessness. It is true he could not 
read, but his three sons and wife were at hand who could read. It 
was his plain duty to call on them to apprise him of the contents of 
the instrument presented for his signature before he signed it. His 
own testimony proved he did not even require Green to read all the 
paper he signed before he affixed his signature; and he said he 
thought Green said it was a contract. 
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Such carelessness cannot be excused at the expense of an innocent 
holder of negotiable paper. No fact appears which mitigates defend- 
ant’s negligence in not having the paper read to him by some member 
of his family who was present, or, at least, read in full by Green. 
Defendant was not shown to have been infirm in mind or body; but, 
on the contrary, wasin full enjoyment of his faculties and of good 
intelligence. No relation of confidence or trust existed between him 
and Green, for all the circumstances show the latter was an entire 
stranger to defendant until this visit. We do not say that in every 
instance an illiterate man must ask some one, other than the party 
seeking his signature to an instrument, to read it before he signs it. 
In the case of one dealing with an old acquaintance and trusted friend 
carelessness might not be imputed if the signer was deceived by rely- 
ing on the representations of the other party. The facts before us 
are different. It is generally, and we believe universally, held to be 
inexcusable carelessness for a person who can read an instrument to 
sign it without reading; and in such instances the signer, if it is a ne- 
gotiable note, cannot defend against an action brought by an inno- 
cent holder on the ground of fraud in procuring his signature. Ifa 
man cannot read, and members of his family are standing by who can, 
it is as easy to have them read a paper as it would be to read it him- 
self; and certainly, when he contents himself with a partial reading 
by a total stranger, he isin fault. We are cited to Kalamazoo Bank 
v. Clark, 52 Mo. App. 593, as opposed to this argument, but really the 
opinion therein supports it. That defendant’s plea of fraud was sub- 
mitted to the jury, though he might have had his family read the notes 
before signing them, because the signing occurred away from his 
home, and he was shown to be far-advanced in life, and that his men- 
tal powers bordered on imbecility. Cases directly in point that such 
conduct as defendant's establishes negligence as a matter of law are 
Lindley v. Hofman, 22 Ind. App. 237; Fisher v. Von Behren, 70 Ind. 
19; Baldwin v. Barrows, 86 Ind. 351; Mackey v. Peterson, 29 Minn. 
298; Citizens’ Bank v. Smith, 55 N. H. 593; Bedell v. Herring, 77 
Cal. 572. 

The point is made, against the instructions for plaintiff, that they 
ignored the defense of forgery. It is argued the evidence tended to 
show the note in suit was detached from some other paper, and thereby 
became a forgery under section 2018 of the Revised Statutes of 1899 
[Ann. St. 1906, p. 1344], describing the crime of forgery by mutilating 
instruments or detaching parts of them so as to leave valid obligations 
against parties who sign. It is said, if the instrument was forged in 
that manner, it is void in anyone’s hands. We find no evidence tend- 
ing to prove the note in suit had been detached from some other docu- 
ment, nor was such a defense submitted in the instructions. Those 
requested by defendant’s own counsel show the defenses were either 
that the signature to the note was not genuine, or, if it was, that it 
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was procured by misrepresentations regarding the effect of the paper. 

We hold the evidence had no tendency to make good a defense, 
and the order granting a new trial is overruled, and the cause re- 
manded with a direction to the court to enter judgment in accordance 
with the verdict. All concur. 


BILL OF LADING. 


Bank purchasing shipper’s draft with bill of lading attached, entitled to goods as 
against attaching creditor of shipper. 


Third National Bank of St. Louis v. Hayes et al. Supreme Court of Tennessee, December 12, 1907. 

1. Where a consignor draws on his consignee for the price, and the draft, with 
the bill of lading attached, is indorsed to a buyer of the draft, a special property in 
the goods included in the bill of lading passes to the buyer, subject to be devested 
by the acceptance and payment of the draft, and on the refusal of the consignee to 
accept, the title of the buyer becomes absolute. 

2. A delivery of a bill of lading is a symbolic delivery of the property which it 
represents, and a holder of a bill of lading has constructive possession of the prop- 
erty, and may hold it against all persons acquiring liens subsequent to the transfer 
thereof. ' 

3. A consignee consigned car loads of goods to his own order, with instructions 
to notify proposed buyers, and drew sight drafts against the goods in favor of a 
bank, and attached thereto the bilis of lading. The cashier of the bank and the con- 
signor testified that the bank bought the drafts outright and gave credit therefor to 
the consignor, who checked against the credit. The consignor was active in at- 
tempting to prevent the diversion of the goods from the claim of the bank to the 
claims of subsequent attaching creditors of the consignor. Held, that the bank had 
a special property in the goods, and was entitled to their possession as against the 
attaching creditors. 


Appeal from Chancery Court, Hamilton County; T. M. McCon- 
nell, Chancellor. 


Replevin by the Third National Bank of St. Louis against W. P. 
Hayes and others. From a decree of dismissal, complainant appeals. 
Reversed and entered. 


McAtultsteR, J. This is a replevin bill, brought by the complain- 
ant bank to recover the possession of two cars of rye which had been 
attached as the property of the Young & Fresch Grain Company, a 
partnership of St. Louis, Mo. The grain in suit had been sold by the 
grain company to the Chattanooga Feed Company and T. H. Cheek 
& Co., of Chattanooga. This grain was attached on its arrival in 
Chattanooga by the firm of T. H. Cheek & Co. to satisfy an alleged 
indebtedness against said nonresident grain company. The Third 
National Bank of St. Louis, Mo., is asserting its right to the posses- 
sion of said rye as purchaser of sight drafts drawn by the grain com- 
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pany, to which bills of lading were attached, against the vendee at 
Chattanooga. 

T. A. Cheek & Co., the real party defendant to the bill, filed an 
answer and cross bill. 

Proof was taken, and on the final hearing the chancellor, being of 
opinion that complainant bank was not entitled to the possession of 
said two car loads of rye, or to the proceeds arising from its sale, 
dismissed the bill. He sustained the cross-bill of Cheek & Co., and 
awarded said firm a decree against the Young & Fresch Grain Com- 
pany, or rather F. M. Young, the surviving member of said firm, for 
the sum of $1,446.41, with costs. The complainant bank appealed. 

The facts disclosed in the record are that the Young & Fresch 
Grain Company, of St. Louis, Mo., consigned to their cwn order at 
Chattanooga, Tenn., two car loads of rye, with instructions to the car- 
rier to notify the proposed purchasers, the Chattanooga Feed Company 
asto onecar, andthe said T. H. Cheek & Co. asto the other, as shown 
by the respective bills of lading issued by the carrier. The grain com- 
pany drew sight drafts against this rye in favorof the Third National 
Bank of St. Louis, Mo., and attached thereto the bills of lading for 
the consignment of rye. These drafts were purchased by the com- 
plainant bank, and said grain company was given credit therefor by 
the bank, and checked against that credit inthe regular way. Ac- 
cording to the weight of the testimony, there was a straight purchase 
of these drafts by the bank; the drawers thereof reserving no inter- 
est in the property represented by the bills of lading. These sight 
drafts were sent, with the bills of lading attached, to the Citizens’ 
Bank & Trust Company of Chattanooga for collection. On the arrival 
of the shipment of rye, it was attached by T. H. Cheek & Co., and 
impounded to satisfy an alleged indebtedness growing out of an in- 
dependent corn transaction. 

The question of law arising on the record is in respect of the 
superiority of the respective claims to the rye or its proceeds, pro- 
pounded by complainant bank onthe one side and the attaching cred- 
itor of the grain company on the other. It is said on behalf of Cheek 
& Co. that ‘‘the title to goods does not pass to the purchasers on their 
delivery on board cars, where the seller consigns them to his own 
order at the place of final delivery.” 

It is said the grain company both reserved and exercised the jus 
disponendi over said rye, and that at the time it was attached it was 
the property of the nonresident grain company, and therefore subject 
to be impounded for satisfaction of an indebtedness due Cheek & Co. 

It is said on behalf of the defendant that the discount of said drafts 
at St. Louis created no lien on the shipment of rye, and that com- 
plainant bank was simply a creditor at St. Louis of the grain com- 
pany, with no rights superior to Cheek, who was a creditor at Chat- 
tanooga. The argument is that the property in the rye, when shipped, 
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remained in the grain company, and it was then simply a race be- 
tween the two creditors to fix a lien or acquire the actual possession 
of the rye. Itisthen said that defendants Cheek & Co. caused their 
attachment to be levied, and thus fixed a lien on the property before 
complainant bank ever acquired actual possession under its bill of 
lading. 

In this contention we do not concur. In 6 Cyc. p. 426, it is said: 
‘*If the bill of lading is accompanied by draft on the consignee, and 
there is some reservation in the bill of lading of jus disponendi, the 
consignee does not become entitled to the possession of the goods 
until he accepts or pays the drafts in accordance with the terms im- 
posed by the shipper; and an intermediate party, such as a banker 
purchasing the draft accompanied with the bill of lading, has a right 
to the goods as security until the consignee accepts or pays as the case 
may be. Such a transaction passes to the transferee of the draft and 
bill of lading a special title in the goods, and he has a better right 
thereto than one claiming under a prior or subsequent agreement with 
the shipper, but without having obtained actual or constructive pos- 
session of the goods.”’ 

In 4 American & English Encyclopaedia of Law (2d Ed.) p. 548, 
it is said: ‘*Where the consignor draws upon his consignee for the 
purchase money, and the draft, with bill of lading attached, is in- 
dorsed or transferred to some one who discounts the bill of exchange, 
a special property in the goods thereby passes to the transferee, sub- 
ject to be divested by the acceptance and payment of the draft; and, 
if the consignee refuses to accept the draft, the title of such trans- 
feree becomes absolute.” 

Again it issaid: ‘* While the transfer of bills of lading may pass 
title to the goods, unless the common law has been modified by 
statute, these instruments are not negotiable in the sense in which 
the term is applied to bills and notes and other negotiable instru- 
ments of a like character. Although it has sometimes been said that 
a bill of lading is negotiable, nothing more is meant by this than that 
the transfer of the bill of lading passes to the transferee the title of 
the transferer to the goods described therein.” Id. p. 549; Thomp- 
son v. Dominy, 14 M. & W. 403; Baltimore R. R. Co., v. Wilkens, 44 
Md. 11; Douglas v. People’s Bank, 86 Ky. 176. 

Again, in 22 Am. & Eng. Encyc. of Law (2d Ed.) p. 858, itis said: 
‘“‘The property represented by the bill of lading may be pledged by 
the delivery of the bill of lading, because an assignment of such in- 
strument gives to the assignee the means of obtaining possession. In 
the law of pledges, nothing is better settled than that the pledgee has 
a right to the possession of the property pledged until the payment 
of the debt secured. His right of possession is exclusive, and it 
yields to no other right which did not before the making of the pledge 
attach to the property.” Means v. Randall Bank, 146 U. S., 620; 
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Brent v. Miller, 81 Ala. 309; Newcomb v. Boston R. Corp., 115 Mass. 
233; Willets v. Hatch, 132 N. Y. 41. 

In Means v. Randall Bank, supra, it was said: ‘‘As to the four car 
loads named in the bill of lading, that instrument represented the 
cattle; and the transfer of the ownership, as well as of the right of 
possession, was made as effectual by the transfer of the bill as it 
would have been by the physical delivery of the cattle.” Conard v. 
Atlantic Ins. Co., 1 Pet. (U. S.) 386, 485; Dows v. National Exchange 
Bank, gt U. S. 618. 

‘*‘When the bill of lading was transferred and delivered as collat- 
eral security, the rights of the pledgee under it were the same as 
those of an actual purchaser, so far as the exercise of those rights was 
necessary to protect the holder.” Halsey v. Warden, 25 Kan. 128; 
Emery v. Bank, 25 Ohio St. 360; Dows v. National Exch. Bank, 91 
U.S. 618; Bank v. Homeyer, 45 Mo. 145; Bank of Green Bay v. Dear- 
born, 115 Mass. 219; Bank of Rochester v. Jones, 4 N. Y. 497; Holmes 
v. German Security Bank, 87 Pa. 525. 

‘*The bank which makes advances on a bill of lading has a lien to 
the extent of the advances on the property in the hands of the con- 
signee, and can recover from him the proceeds of the property con- 
signed, even though the consignor be indebted to the consignee on 
general account; and the consignee cannot appropriate the property 
or its proceeds to his own use in payment of aprior debt.” Conard v. 
Atlantic Ins. Co., 1 Pet. (U. S.) 386; Gibson v. Stevens, 8 How. 384; 
3 Parsons on Contracts, 487; Shaw v. Merchants’ Nat. Bank, 101 U.S. 
557: Yeatmanv. N. O. Savings Inst., 95 U. S. 764; Merchants’ Nat. 
Exchange Bank v. McGraw, 76 Fed. 934; Schmidt v. First Nat. Bank, 
10 Colo. App. 261; Fidelity Ins. Co. v. Roanoke Iron Co. (C. C.) 81 
Fed. 442; Tuttle v. Exchange Bank, 90 Ga. 656. 

To the same effect are the Tennessee authorities. The delivery 
of the bill of lading is the symbolic delivery of the property which it 
represents. It was said in Cornick v. Richards, 3 Lea, 25: ‘‘In- 
dorsement of a bill of lading is held a good delivery in performance 
of a contract of sale, so as to defeat any action by the buyer against 
the vendor for nondelivery of the goods”—citing 5 Wait’s Actions & 
Defenses, p. 578. 

In Ochs et al. v. Price, 6 Heisk. 487, it was said: ‘‘ A transfer and 
delivery of a bill of lading vests the property in the transferee, being 
regarded in law as a constructive delivery of the property itself” — 
citing 1 Parsons on Contracts, 485; 2 Parsons on Contracts, 639; 
Curry v. Roulstoneetal., 2 Overt. 110; Kirkman v. Bank of America, 
2 Cold. 403. 

As opposed to these authorities counsel for Cheek & Co. cite the 
case of Saunders v. Bartlett, 12 Heisk. 316, in which it appeared that: 
‘*Joyner & Son were indebted to the defendants, and it was agreed 
that the former should ship the bale of cotton in this case to the latter, 
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by whom its proceeds when sold should be appropriated to the pay- 
ment of the debt. The cotton was accordingly shipped to Bartlett, 
Gould & Heath, as cotton factors, to be sold forthis purpose. When 
the boat on which it was shipped arrived at the wharf at Memphis, 
the bill of lading was sent to Bartlett, Gould & Heath; but before 
anything was done by them to reduce the cotton to possession it was 
attached by Saunders, whereupon the factors replevied it in this suit.” 
Said the court: ‘‘ We take it to be clear that the consignors were the 
owners of the property. It wasnotasale. The factors had no lien, 
either general or special, on the cotton, without actual or constructive 
possession. The possession of the bill of lading was not such a 
possession of the cotton in this case. It only gave the authority 
to reduce the cotton to possession as consignees’’—citing Woodruff 
v. N. & C. R. R. Co., 2 Head, 94. See, also, Oliver v. Moore, 12 
Heisk. 482. 

An analysis of these cases will show that they really enunciate 
principles that apply to a case of factorage, and not to a case where 
the bill of lading has been pledged as security for an indebtedness 
either antecedent or concurrent. The principles of law announced, 
so far as they apply toa case of factor, are unquestioned; but they are 
inapplicable to the case of a purchaser of a negotiable sight draft, to 
which bill of lading covering the property is attached, for in such 
cases the law undoubtedly is that the holder of the bill of lading has 
constructive possession of the property and may hold it against 
all persons acquiring liens subsequent to the transfer of the bill of 
lading. 

This question was incidentally involved in the case of Lewis, 
Leonhardt & Co. v. Small, 117 Tenn. 155. The facts were that Lewis, 
Leonhardt & Co., who resided at Knoxville, Tenn., contracted to buy 
from W. H. Small & Co., who resided at Evansville, Ind., ten car 
loads of No. 1 timothy hay at $15 per ton f. o. b. cars at Knoxville. 
W. H. Small & Co., shipped ten car loads of hay to Knoxville on bill 
of lading issued totheirown order. They drew sight drafts on Lewis, 
Leonhardt & Co., payable to themselves, and attached one of said 
bills of lading to each of said drafts. They sold all of said drafts to 
the Citizens’ National Bank of Evansville, Ind., for full value and in 
the due course of trade, and these drafts were sold in turn by said 
bank to the Fourth National Bank of Cincinnati, Ohio, and by it to 
the Mechanics’ National Bank of Knoxville, Tenn., for full value and 
in due course of trade. The Mechanics’ National Bank presented the 
drafts to Lewis, Leonhardt & Co. for acceptance and payment, and 
they accepted and paid them all, and the drafts were delivered to 
them. When Lewis, Leonhardt & Co. unloaded the hay, they discov- 
ered that it was not No. 1 timothy hay, and that it was worth $300 
less than the hay they hadcontractedto buy. Thereupon they brought 
this suit, and attached the money that they had paid to the Mechanics 
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National Bank onthe drafts. They charged that the money belonged 
to W. H. Small & Co., and the Fourth National Bank of Cincinnati, 
the Mechanics’ National Bank of Knoxville, and W. H. Small & Co. 
were all liable to them for the breach of contract by W. H. Small & 
Co. to ship them No. 1 timothy hay, and they prayed for a decree 
against all of the defendants for said sum of $300. The court said: 

‘‘The theory of complainants, which was adopted by the lower 
courts, is that when the defendant banks purchased said drafts they 
became the owners of the hay and responsible for the performance of 
Small & Cd.’s contract for its sale as to quality, quantity, and delivery, 
and are liable for damages to the purchaser for Small & Co.’s breach 
of the contract in any of said respects, although the drafts were ne- 
gotiable and said banks are innocent purchasers thereof, and on pre- 
sentation to the drawees, Lewis, Leonhardt & Co., they uncondition- 
ally accepted and paid the drafts.” 

This court held this view erroneous saying: ‘‘They proceed upon 
the incorrect theory that the bill of lading so vests the property in the 
indorsing banks that they are substituted to all the liabilities of the 
original drawer, and are the absolute owners of the property, while 
the true rule is that the indorsing banks hold the bills of lading simply 
as collateral to secure the drafts drawn against them,”’ etc. 

This court further said: ‘‘Thereis nothing in this holding contrary 
to the cases of Ochs v. Price, 6 Heisk. 484, nor National Bank v. Mer- 
chants’ Bank, g1 U. S. 98.” 

In the case last cited the purchasers of the drafts, of course, did 
not have actual possession of the property; but they did have its con- 
structive possession by the assignment or transfer of the bill of lad- 
ing, and, while they did not become purchasers of the property, they 
were pledgees of the property as collateral security for the payment 
of the drafts. 

If the collection of drafts with bills of lading attached could be 
defeated by the attachment of creditors after the purchase of the 
drafts, the commerce of the country would be seriously obstructed. 
As saidin Leonhardt v. Small, supra: 

‘It is a fact of common knowledge that a large part of the com- 
mercial business of the country is carried on through the medium of 
drafts,and that the immense crops of the South and West are marketed 
under contracts to draw for the purchase price, with bills of lading 
attached. If the courts shall adopt the ruleinsisted upon by the com- 
plainants, it will result in destroying this convenient method of hand- 
ling, moving, and paying for the crops of the country; for the banks 
will necessarily be compelled to refuse to buy drafts with bills of lad- 
ing attached, or to handle them as collateral security or otherwise.” 

It is said, however, on behalf of cross-complainants, that the trans- 
action between the complainant bank and the grain company was 
merely colorable, that there was no purchase of the drafts by the bank, 
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but it was simply acting as the collecting agent of the grain company. 
Counsel in brief undertakes to reinforce this position by the citation 
of numerous telegrams from the grain company in St. Louis to the 
feed company and others in Chattanooga, wherein it is claimed the 
grain company holds itself out as the owner of the rye and offers to 
sell it at a discount from the prices originally fixed. It is said this 
evidence shows that the complainant bank was not the owner of the 
rye, but that the title and ownership of the same was still reserved 
to the grain company. It is true, as insisted, the complainant bank 
was not the owner ofthe rye, but held it under the bills of lading as 
security for the payment of the drafts. The grain company was, of 
course, interested in seeing that the bank should get the benefit of 
the security, since the grain company would, of course, be liable to 
the bank for any default in the collection of these drafts. It was, 
therefore, natural that the grain company should have been active in 
trying to prevent the diversion of the rye from the claim of the bank 
to the claims of attaching creditors. It is not true, as alleged in the 
answer, that the grain company employed counsel at Chattanooga and 
became responsible for the compensation of that firm in resisting the 
attachment of Cheek & Co.; but as a matter of fact this firm was em- 
ployed by the complainant bank, and replevied the rye, and then 
sold it on account of said bank. 

It is shown by the bank’s cashier that the drafts were not taken 
for collection, but were purchased outright from the Young & Fresch 
Grain Company who were given credit therefor, and who checked 
against that credit. He further testified that there were no special 
instructions given; that the bank made the purchase of the drafts on 
August 24, 1902, and paid the Young & Fresch Grain Company for 
them. F. M. Young, a member of the grain company, testified that 
his firm sold these two drafts to the Third National Bank, receiving 
the proceeds, and then and there delivered, assigned, and transferred 
the drafts and bills of lading attached to the bank. He also states 
that his firm has had no interest therein since that date. It is alleged 
in the bill that these drafts were purchased in due course of trade. 
The answer admits that the drafts were drawn against these cars, 
that the bills of lading were attached, and that the drafts were dis- 
counted by the said complainant bank to accommodate its customer, 
the Young & Fresch Grain Company. The drafts on their face were 
payable to the complainant bank, with the bills of lading attached 
and indorsed in due course. 

We are of opinion that defendants Cheek & Co. have failed to 
establish the averments of their answer and cross-bill, and that upon 
the record complainant is entitled to recover the amount of the two 
drafts, with interest. The decree of the chancellor will therefore be 
reversed, and a decree entered here in accordance with this opinion. 
Defendants will pay the costs of the appeal. 





THE MICHIGAN BANKERS’ ASSOCIATION. 


The executive council of the Michigan Bankers’ Association held its spring meet- 
ing on May 15th at the Detroit Club. 

Hal H. Smith, attorney for the Michigan Manufacturers’ Association, was elected 
secretary to succeed Fred E. Farnsworth, who was recently appointed Secretary of 
the American Bankers’ Association. Mrs. Helen M. Brown, assistant to the secretary, 
will most likely retain her present position. 

In connection with the retirement of Mr. Farnsworth the executive committee 
passed highly complimentary resolutions, which had been prepared by a specially 
appointed committee. 

RESOLUTIONS REPORTED BY THE COMMITTEE. 
Mr. President and Executive Council of the Michigan Bankers’ Association, 

GENTLEMEN :—Pursuant to action appointing the undersigned a committee to 
prepare suitable resolutions on the retirement of our Secretary, we beg leave to report 
as follows: 

Whereas, With great regret we learn that the selection of Mr. Fred. E. Farnsworth 
as Secretary of the American Bankers’ Association, attended as it is with higher digni- 
ties and increased responsibilities, makes it necessary for him to resign as Secretary of 
the Michigan Bankers’ Association, a position he has filled with eminent zeal and 
ability for nine years. 

Resolved, We cannot permit him to retire without paying a well deserved tribute 
to his efficiency as an officer and his companionability asa man. For the office which 
he has so long and ably filled he seemed “to the manor born.” Being comprehensive 
and initiative in mind he was most active and faithful in performance, and in every 
official act seemed to express a love and affection for the duties of his office, which 
more than any other factor contributed to the maintenance and high standing of this 
Association to-day. We congratulate the American Bankers’ Association in the 
acquisition of Mr. Farnsworth as its Secretary. His genial, accommodating charac- 
teristics made all dealings with his office a pleasure; they are a part of his nature, 
and will follow him everywhere, as do the good wishes of every member of the Michigan 
Bankers’ Association. 

H. C. POTTER, Jr., JOHN T. SHAW, HERMANN DEY, Committee. 

It was decided to charter the steamer St. Ignace of the D. & C. line for the bene- 
fit of the delegates attending the annual meeting of the association at Marquette in 
July. The St. Ignace will leave Detroit, July 6, arriving at Marquette July 8, and 
remaining there two days. Returning, the party will have opportunity to stop at 
Sault Ste. Marie and Mackinac Island. 

Committees to make preparations for the convention and outing were selected as 
follows: Transportation—William Livingstone, Detroit; George H. Russel, Detroit, 
and John T. Shaw, Detroit. Arrangements—Dudley E. Waters, Grand Rapids, 
George E. Lawson, Detroit, and John H. Johnson, Detroit, Speakers—Peter White, 
Marquette; J. H. Seager, Houghton, and Emory W. Clark, Detroit. 

Secretary Farnsworth announced that accommodations have been engaged at 
the Brown Palace Hotel, Denver, Colorado, for those members of the Michigan asso- 
ciation who wish to attend the American Bankers’ convention in September. 

At the close of the dinner Col. Fred. E. Farnsworth was presented a silver tea 
service. George H. Russel, in making the presentation, paid a touching tribute tothe 
Colonel and to Mrs. Farnsworth, Col. Farnsworth again expressed his thanks for the 
mark of appreciation, and said his heart would always be in Michigan. 
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ANNUAL CONVENTION OF AMERICAN BANKERS’ ASSOCIATION: 


Denver, Colorado, having been settled upon as the place for holding the next con- 
vention of the American Bankers’ Association, Secretary Fred. E. Farnsworth re- 
ports the result of his visit to that city as follows: 

The convention will be held the last week in September. Monday and Tuesday, 
September 28th and 29th, will be given to committee meetings, the Executive Coun- 
cil and the various sections; September 30th and October Ist for the business ses- 
sions of the Association, and October 2nd for entertainment. 

Mr. Farnsworth met a local committee of bankers, and with them went over the 
various details appertaining to convention week; the committee evinced great in- 
terest. He then visited the hotels, the new Auditorium and one of the theaters in 
company with J. C. Mitchell and F. G. Moffatt. 

Denver is one of the live, progressive cities of the West, and has a reputation 
for knowing how to handle conventions, and, being good entertainers, the conven- 
tion will be most successful and enjoyable, 

Secretary Farnsworth also attended the Annual Convention of the Missouri 
Bankers’ Association, which is the largest and one of the most progressive Associa- 
tions in the United States, and the convention of the Tennessee Bankers’ Associa- 
tion. At both of these conventions he was royally entertained, and made brief ad- 
dresses on State Association work and the work of the American Bankers’ Association. 


a | 


JAMES V. LOTT. 


James V. Lott, Cashier of the Liberty National Bank, New York, died after a brief 
illness on May 28, in the 58th year of his age. His death came with unexpected sud- 
denness. Mr. Lott commenced his business career in the dry goods trade, serving 
first with Gardner, Brewer & Company, and afterward with W. W. Huntington & 
Company. In 1882 he entered the Mercantile National Bank as discount clerk. In 
November, 1889, he was appointed assistant cashier, and on January 5, 1897, he was 
made cashier. This office he held until January 9, 1907, when he resigned from the 
Mercantile National Bank to accept the position of cashier of the Liberty National 
Bank, which position he so ably and faithfully filled at the time of his death. Mr. 
Lott came from old Holland stock, and was related to the Vanderbilt and Roosevelt 
families. He belonged to the Holland Society of New York, the Quill Club of New 
Vork, St. Nicholas Society of Brooklyn, was a member of the Dutch Reformed Church 
of Brooklyn, and was one of the founders of the Bedford Branch of the Brooklyn 
¥.M. C. A. 

RESOLUTION ADOPTED BY THE BOARD OF DIRECTORS. 

At a special meeting of the Board of Directors of the Liberty National Bank, 
held on Friday, May 29, 1908, announcement was made of the death of James Van- 
derbilt Lott, Cashier of the bank, on Thursday, May 28, after a brief illness, and the 
following minute was unanimously adopted : 

Resolved, That in the death of James V. Lott this bank has lost a valued officer, 
who brought to his duties skill, discretion and ability, and whose faithfulness to the 
bank, loyalty to his friends and devotion to all that was highest and best in business 
and private life won for him the confidence and esteem of all who knew him. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


Savings Banks and Trust Companies. 


Conducted by 


W. H. KNIFFIN, JR., 
Cashier of the Home Savings Bank, Brooklyn, N.Y. 


SAVINGS FACILITIES IN THE SOUTH AND WEST. 


EARCH among the banks of the South and West reveals 
a direful lack of savings institutions. Likewise, in per- 
using the banking laws of these states, one is surprised 
to find scarcely no provision for banks of this character. 
The mutual or trustee savings bank, an eleemosynary in- 
stitution, ‘‘run not for gain, but for glory,” is a feature 


of the East; elsewhere it is a rarity. According to the 
last report of the Comptroller of the Currency there are 
but twenty-five of these institutions outside of the East- 
ern States. West Virginia has but one mutual savings bank; Ohio 
contains three; five may be found in the Hoosier State; Wisconsin 


boasts of two, and Minnesota has fourteen. In the absence of these 
we have the stock savings bank, generally working under the same 
laws as the commercial bank. In some instances special provision 
is made for these, but frequently they are left totheir own resources, 
without proper safeguards or regulation. 

The reasons for this condition are not hard to find. The West has 
been too busily engaged in developing mines and farms, and the 
growth of the country has required all the available local capital and 
additional funds from the East, in order to finance its own undertak- 
ings. The South, enfeebled and devastated by an expensive civil 
war, has had no funds for luxuries and but little to spare for the pro- 
verbial ‘‘rainy day.” 

But conditions are changing in both South and West. The banks 
of these sections are now taking care, in a large measure, of their own 
crop movements, and with the advent of better times and good crops 
and increasing population, there must be a decided demand for bank- 
ing facilities among the masses. It was at the Chicago Fair, in 1893, 
was it not, that a carload of cancelled farm mortgages was exhibited 
from one state alone. The prosperity and the thrift that paid these 
obligations must need savings banks as well as commercial institutions. 

THE SAVINGS BANK AND THE NEGRO. 


Of the South much cannot be expected, for the negro is proverbi- 
ally shiftless and indolent, and until he has advanced considerably 
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beyond his present attainments, it is doubtful if he would use the 
savings bank if it were to come to his very door in the shape of the 
postalsavings. This is not his fault; it is his great misfortune. He 
is but forty years out of slavery, where he had no need of banks or 
money, and where rainy days did not come to him. He has now, as 
then, but little regard for property, either real or personal, and will 
not have until the elucational work among this race shall have drilled 
it into him. 

Booker Washington tells us that, in his early days of educational 
work, the students frowned upon manual labor as undignified and un- 
‘necessary. They asked for books—big books, no matter what was in 
them, as long as they were books, and the bigger the better. But 
his needs are not books, but brains, trained and developed, and hands 
as well, that he may work out his own salvation. When hecan make 
better brick and build better houses than his white brother, there 
will come increasing opportunities for him, and with the opportuni- 
ties, better wages and better living conditions, and a need of banking 
facilities to care for his surplus. But as long as he lives from hand 
to mouth and works only when he must, or starve, the savings bank 
will starve also if it tries to plant itself in his midst. 

A savings bank man of eighteen years experience states that in 
all that time he handled scarcely half a dozen desirable, permanent 
savings accounts of negroes, and this, too, in the North where wages 
are good, and in a city that boasted two African churches. One de- 
positor of this race stated, on opening an account for six dollars, that 
‘it was for show money next winter.” Another, handing three silver 
dollars to the teller, remarked ‘‘Boss, if dis ’yer bank aint safe, I dont 
want to leave ma money—'cause its all I got.” 

A DEMAND FOR SAVINGS. BANKS. 

The savings bank, from the standpoint of the depositor, is a luxury. 
It takes the surplus, and until the people get to the point where they 
have a surplus, there is no need for such institutions. The com- 
mercial bank, however, is a necessity, and is becoming more so every 
day. In the collection of bills and payment of debts; in the check- 
ing feature, and the issue of money, it is more of a public necessity 
than is sometimes appreciated. When one section of Brooklyn with a 
population of over 75,000 was left during the recent panic with but one 
“going” concern, and that inadequately adapted to handle the vast 
volume of business that came to it, the importance of these banks be- 
gan to be understood. 

But surely in the vast stretches of the West and South, with the 
ever-increasing wealth and population, there must be room for good 
savings banks, especially in the large cities. There are thrifty peo- 
ple in all localities who will gladly support good banks that merit 
their confidence. To plant the mutual, or trustee bank, in many 
places would be folly. The conditions do not warrant the venture 
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and it would not pay, but the stock savings bank, properly conducted, 
which has the ‘‘commercial motive” that induces men to organize in- 
dustries, would seem to be eminently in place. Not that this is the 
best type, but far better than none at all. 

First there must be legislative sanction and state regulation and 
supervision. It must be unquestionably safe; the investments sound, 
and the security beyond doubt. Itis poor men’s money the savings 
bank handles, and the trust should be sacred. 

It would seem to be ‘‘up to” the legislatures to place good laws 
regulating such banks on the statute books; but these things do not 
come of themselves, and it devolves upon the bank men to foster the 
movement. New York or Massachusetts will furnish models, and the 
banks will come as the needs require. One savings account for every 
1023 people, asin Texas, is not enough; Florida, with one for every 602, 
could do better; the Southern States, with one for every 306, are far 
behind New England, where one out of every six people carry a bank 
account in the savings banks. 

Where there are no banks there is no incentive tosave. The case 
of the railroad man in a small town, where the only bank was a Na- 
tional, paying two per cent. on certificates of deposit, is typical. 
‘*‘What’s the use,”” said he, ‘‘of saving my money? I only get two 
dollars on a hundred, and what’s that to me?” He therefore spent 
his money as he earned it and the bank never saw him. Had there 
been some inducement, here would have been a good depositor and 
a thrifty citizen. 

To make the bank attactive there must be good laws, good men, 
good investments and good supervisicn, as aforesaid. The men are 
here, likewise the investments; the supervision is not a difficult mat- 
ter. Banks can live only where people live, and work and save. 
There are many such places wholly neglected. The banking laws of 
many states are not to theircredit. Present facilities do not tend to 
induce saving. There isa demand for such opportunities on the 
part of the people, and if the bank men do not cultivate the field 
which is now their own, the postal scheme will come in and do for 
them in this instance what the express companies and postal money 
orders have done in commercial banking; and as forthe postal, wedo 
not want it. 


BANK STOCKS AS A SAVINGS BANK INVESTMENT. 


The investments of the savings banks of Massachusetts differ from 
those of the New York banks in three particulars. The banks of the 
former state are permitted to invest in bank stock, certain street rail- 
ways and in personal loans with stock security. These are not legal 
for New York. 

The advisability of bank stock as a savings bank investment has 
been a mooted question. The dividends are usually good, and the 
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accretion in value often a source of profit, but the attendant stock- 
holder's liability is often fruitful of assessments and losses. The 
commissign appointed to look into the laws and suggest changes has 
reported that they find the banks of this State gradually eliminating 
these investments from their lists, and while the commission holds 
them undesirable, they make no suggestion other than that the ques- 
tion is settling itself, and in due time all such will be out of the strong 
boxes of these good institutions. This isa sensible and wholesome 
view. The best way to kill a bad lawis toenforceit. Doubtless the 
Legislature intended to foster banking in New England by thus per- 
mitting these banks to invest in such stocks, but now that the banks 
need no paternalism, the quicker these are eliminated the better. 

Some years ago, several undesirable railroad bonds were ‘‘jammed 
through” the New York Legislature. The savings banks put up a 
fight, but to noeffect. It is presumed the bond brokers, who would sell 
these to the banks, and the railroad people were the stronger, but, if 
memory serves us rightly, the savings banks simply sat down and re- 
fused to buy—and that wasthe best wayout. Noone need buy what 
he does not want, legal or not, and the easiest way to kill off bad in- 
vestments is to leave them alone. 

Traction bonds, especially in the large cities, ought to be securities 
par excellence. If the value is there, and the road well built and well 
managed, they should be as good as any investment under the sun; 
but, as a matter of fact and of history, they are full of dead men’s 
bones, manipulated and wrecked and watered and debauched, until 
the average man is afraid even to look at them. The breaking up of 
the Metropolitan system, which should have been a gold mine, is an 
instance in point. 


LOSSES OF THE NEW YORK STATE SAVINGS BANKS FOR 1907. 


The difficulty in securing mortgage loans in New York, and the 
general depression in the building trades thereabouts is too well- 
known to need extended comment. One manufacturing concern 
which furnishes interior trim for buildings, and which normally 
does a business of $100,000 a month, turned out but $30,000 in this 
line during the first quarter of 1908. This is indicative of many 
such. The effects of such conditions are far reaching. The country 
for hundred of miles around depends upon the New York markets, 
and any movement up or down in the Metropolis is reflected in the 
manufacturing and labor conditions in a hundred towns and hamlets. 
When the banks of New York stop loaning on mortgage security, the 
brick, cement, stone, lumber and iron industries, together with labor, 
railroad and water transportation, all feel the blow. 

Doubtless the panic and the attendant evils are largely the cause 
of the dearth of mortgage money, but the appended table is offered 
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in explanation of one feature that may have had something todo with 
these conditions. The savings banks, life insurance companies and 
regular mortgage and title companies are the largest lenders in this 
line. The insurance companies have loaned large sums on their own 
policies and this would take them out of the market, while the sav- 
ings banks throughout the state have ‘‘run off” $31,608,898 during the 
past year, not including interest credited to depositors. Credits in 
this line to the amount of $49,977,017.15 would go to offset the losses 
over the counter; but, nevertheless, the savings banksare thirty-one 
millions poorer than they were ayearago. Out of thirty-one counties 
only ten show an increase. New York and Kings, forming Greater 
New York, contributed twenty-five and one-half millions, over three- 
quarters of the whole. Of the outside counties, Monroe, with the 
thriving city of Rochester, heads the list for gains, showing nearly a 
million and one-half increase, over half the increase for the whole 
state. 

The table gives the county, the amount in deposits, not includ- 
ing interest, the payments, and the gain or loss, to wit: 

Amount recetved 
from depositors 


County. not including 


Amount paid 
interest. to Deposttors. Increase. Decrease. 


ee 


Broome 


oO ae 
Chemung......... 


Columbia 


Costin « ... os ccs 
Dutchess........ 


Jefferson. . 
Kings 
Madison 
Monroe 
Montgomery 


New York 
Niagara 


Onondaga........ 


Tompkins........ 


Westchester 


Net loss, not including interest credited, $31,608,898. 


$17,500,713 
2,944,003 
3,355,213 
288,337 
1,171,378 
1,203,930 
3,262,694 
25,270,515 
880,319 
3,138,736 
64,224,060 
825,796 
17,108,565, 
1,854,907 
397,901 
190,701,684 
2,486,868 
5,344,963 
12,258,723 
3,538,354 
2,523,235 
155,079 
4.751.136 
2,448,305 
1,752,517 
3,756,811 
337.492 
2,500,763 
1,291,782 
3,258,968 
9,561,987 


390,095,734 


$21,600,271 
2,755,590 
3,803,22 
276,684 
1,291,058 
1,112,260 
3,641,195 
25,535,156 
896,647 
2,934,544 
67,694,781 
901,474 
15,624,024 
1,747,008 
432,568 
212,759,272 
2,105,702 
5,581,886 
13,321,315 
3.559.831 
2,764,373 
142,685 
4,892,232 
2,719,296 
1,814,454 
3,569,524 
305,518 
2,588,220 
1,357,414 
3,600,827 
10,375,596 


421,704,632 


2,701,189 


$4,099,558 


34,310,087 
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DIGEST OF THE CHANGES IN THE LAWS REGULATING NEW YORK 
TRUST COMPANIES. 


It is not in the matter of reserves alone that the trust companies of 
New York State have been affected by the recent legislation, however 
important this may be. A comparison of the old law with the new 
reveals several other matters of interest. The companies, especially 
those holding large blocks of bonds, will find a new provision for amor- 
tization that will necessitate a vast amount of clerical labor. This fea- 
ture will operate precisely as in the savings banks, which have now 
been compelled to write off their premiums in this manner also. Ex- 
tended comment on this feature is not necessary, as it was treated in 
this department in the May number, and representative forms shown, 


to which attention is called. 


In matter of reserve requirements, the following contrast is offered: 


Old Law. 
In cities of 800,000o—15 % of ag- 
gregate deposits. 


This must be kept— 

One-third in lawful money, gold, 
silver, or certificates of same, or 
national bank notes. 


One-third in bonds of U. S., New 
York State Bonds, and bonds 
of any city of the first or second 
class in New York State. 

The balance on deposit with trust 
company or bank having $200,- 
000 capital, or $300,000 capital 
and surplus. 

Elsewhere 10 % of aggregate de- 
posits. 

Of this— 

30 % may be kept in cash as 
above noted. 

30 % in bonds as above described. 

Balance in banks or trust com- 
panies, having the same capital 
requirements as above noted. 


New Law. 


In cities of 1,800,000, companies 


operating a branch, or having 
head office in such places, must 
keep areserve of 15% of the de- 
posits, exclusive of time deposits 
payable after 30 days and trust 
deposits, etc. This must be in 
cash.* 

In cities having less than 1,800,- 
ooo and the company does not 
maintain abranchin a borough 
having over 1,800,000 popula- 
tion, 15%, exclusive of time de- 
posit and trust accounts, etc., 
must be in reserve. 

This must now be kept— 

Two-thirds in lawful money, gold, 
silver or certificates of the same, 
and national bank notes. 

Balance subject to call in banks 
or trust companies having capi- 
tal of $200,000, or capital and 
surplus of $300,000. 

Elsewhere on deposits exclusive 
of time and trust deposits not 
payable within thirty days, etc., 
10 % must be kept in reserve. 
Of this— 


50 % must be in cash, as above 
specialized. 

Balance with bank or trust com- 
pany having $200,000 capital, 
or $300,000 capital and surplus. 





* Provision is made for the gradual accumulation of this reserve, so that by Feb- 
ruary I, 1909, it MUST be in their own vaults. 
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A feature to be noted is that which forbids trust companies from 
holding more than ten per cent. of the stock of any other monied 
corporation, except safe deposit companies closely allied to such trust 
companies. This will prevent manipulation and ‘playing off” one 
institution against the other, as well as the establishment of subsidiary 
companies in different parts of the city or state as feeders to the parent 
institution. 

Trust companies are now forbidden to operate branches except 
with the approval of the superintendent, which is optional, and for 
every branch that shall be maintained by the said companies the parent 
concern must have $100,000 additional capital for each branch, exclu- 
sive of the legal requirement for the head company. Thisis to say, 
if the capital requirement was $500,000 for the parent company, and 
it operated two other branches, it will be required to capitalize at 
$700,000, or discontinue the branches (State banks are also required 
to proportion their capital), but for every branch already in operation, 
$50,000 additional is required, while for branches to be openedin the 
future, $100,000 will be required. 

Directors who hypothecate their stock will hereafter cease to be 
directors. The old law simply required that they take oath that 
their stock was not hypothecated at the time of taking oath. 

‘‘Any monies brought into court by order or judgment of any 
court of record may be deposited with any such trust company as has 
been designated by the comptroller” when it shall give bonds as pro- 
vided by the Code of Civil Procedure. 

Unsecured loans to the extent of 10 % of the capital and surplus 
may be made by banks or trust companies, but in cities of 1,800,000 
25 % of the capital and surplus may be loaned to one firm or corpora- 
tion upon securities worth 15 % more than the amount loaned. In 
other places, 40 % may be so loaned. 

A further sum not exceeding 15 % of the capital and surplus in 
addition to the 10 % first mentioned may be loaned upon security 
worth 15 % more than the loan in cities of 1,800,000 population, and 
elsewhere 30 % may be loaned in addition to the 10 % unsecured, 
making 4o % in all, for the outside cities, and 25 % for New York. 
Loans to the extent of 25 % of the capital and surplus may be made 
to one firm or corporation upon bills of exchange and other commer- 
cial paper in cities of 1,800,000, and 40 % elsewhere. But no loan 
in excess of 25 % of the capital and surplus in cities of 1,800,000 and 
42 % elsewhere, shall be made to one firm or corporation. 

Trust companies are forbidden to loan on syndicate underwritings: 
A. If the borrowers are obligated to purchase such securities, unless 
they (the borrowers) have paid at least 25 % of the purchase price of 
such securities in cash. B. If the trust company or bank is respon- 
sible in any manner for the repayment of the loan. C. If the syndi- 
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cate term is more than one year. D. To an amount exceeding 25 %. 
of the capital and surplus. 

Trust companies may not loan on bond and mortgage if the amount 
of the existing loans, or liens, or the aggregate of such is more than 
10 % of the capital and surplus of such trust company, or to anamount 
in excess of two-thirds of the appraised value. After Nov. 1, 1908, 
no loans on real estate may be made in cities of 1,800,000 if the total 
amount thus invested exceeds 15 % of the assets. Elsewhere not 
more than 25 % of the assets. 

epositories must be named by a majority vote of the board of 
directors. No loan can be made on the securities of another monied 
institution if the total amount so loaned will exceed 10 % of the capi- 
tal of the other institution. 

Under the new law the old receivership is abolished, and procedure 
similar to that in cases of dissolution of national banks is provided for, 
as follows: 

Unier the amended law, if any banking corporation or individual 
banker conducts its or his business in violation of law, or is delinquent 
or insolvent or makes unsafe or unauthorized loans, or impairs its capi- 
tal, or disobeys the orders of the Superintendent of Banks, he may 
take possession of the property and business of such corporation or 
individual banker and appoint a special deputy superintendent as his 
agent to liquidate and distribute. He may require any impairment 
of capital to be made good within sixty days. He may direct the 
closing out of any unsafe loans, may enforce the restoration of the 
legal reserve and take charge himself if his orders are not complied 
with. 

A special deputy would thus become the receiver for the property 
without being entitled to enormous fees and lawyers’ charges which 
were paid under the old system. After the special deputy has paid 
all the creditors of the bank the stockholders may then decide whether 
to liquidate the remaining assets themselves or to continue the special 
deputy. The corporation or individual banker may at any time ap- 
peal to the Supreme Court fora revocation of the Superintendent’s. 
action. Also all doubtful claims shall be submitted to the Supreme 
Court for decision. The Superintendent will have no power to pay 
any claim which the corporation or individual banker contests. This. 
demolishes the old receivership system. 





LEGISLATION IN 1908. 


NEW CURRENCY LAW. 
Text of the Bill Passed at the Recent Session of Congress. 


THAT national banking associations, each having an unimpaired capital and a sur- 
plus of not less than 20 per centum, not less than ten in number, having an ag- 
gregate capital and surplus of at least five millions of dollars, may form volun- 

tary associations to be designated as national currency associations. The banks 
uniting to form such associations shall, by their presidents or vice-presidents, acting 
under authority from the board of directors, make and file with the secretary of the 
treasury a certificate setting forth the names of the banks composing the association, 
the principal place of business of the association, and the name of the association, 
which name shall be subject to the approval of the secretary of the treasury. Upon 
the filing of such certificate the associated banks therein named shall become a 
body corporate, and by the name so designated and approved may sue and be sued 
and exercise the powers of a body corporate for the purposes hereinafter mentioned: 
Provided, That not more than one such national currency association shall be 
formed in any city: Provided, further, That the several members of such national 
currency association shall be taken, as nearly as conveniently may be, from a terri- 
tory composed of a state or part of a state, or contiguous parts of one or more states: 
And provided further, That any national bank in such city or territory, having the 
qualifications herein prescribed for membership in such national currency association, 
shall, upon its application to and upon the approval of the secretary of the treasury, 
be admitted to membership in a national currency association for that city or terri- 
tory, and upon such admission shall be deemed and held a part of the body cor- 
porate, and as such entitled to all the rights and privileges and subject to all liabili- 
ties of an original member: And provided further, That each national currency as- 
sociation shall be composed exclusively of banks not members of any other national 
currency association. 

The dissolution, voluntary or otherwise, of any bank in such association shall not 
affect the corporate existence of the association unless there shali then remain less 
than the minimum number of ten banks: Provided, however, That the reduction of 
the number of said banks below the minimum of ten shall not affect the existence of 
the corporation with respect to the assertion of all rights in favor of or against such 
association. The affairs of the association shall be managed by a board consisting 
of one representative from each bank. By-laws for the government of the associa- 
tion shall be made by the board, subject to the approval of the secretary of the treas- 
ury. A president, vice-president, secretary, treasurer, and an executive committee 
of not less than five members, shall be elected by the board. The powers of such 
board, except in the election of officers and making of by-laws, may be exercised 
through its executive committee. 

ISSUE OF NOTES. 

The national currency association herein provided for shall have and exercise 
any and all powers necessary to carry out the purposes of this section, namely, to 
render available, under the direction and control of the secretary of the treasury, as a 
basis for additional circulation any securities, including commercial paper, held by a 
national banking association. For the purpose of obtaining such additional circula- 
tion, any bank belonging to any national currency association, having circulating 
notes outstanding secured by the deposit of bonds of the United States to an amount 
not less than 40 per centum of its capital stock, and which has its capital unimpaired 
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and a surplus of not less than 20 per centum, may deposit with and transfer to the 
association, in trust for the United States, for the purpose hereinafter provided, such 
of the securities above mentioned as may be satisfactory to the board of the associa- 
tion. The officers of the association may thereupon, in behalf of such bank, make 
application to the comptroller of the currency for an issue of additional circulating 
notes to an amount not exceeding 75 per centum of the cash value of the securities or 
commercial paper so deposited. The comptroller of the currency shall immediately 
transmit such application to the secretary of thetreasury with such recommendation 
as he thinks proper, and if, in the judgment of the secretary of the treasury, business 
conditions in the locality demand additional circulation, and if he be satisfied with the 
character and value of the securities proposed and that.a lien in favor of the United 
States on the securities so deposited and on the assets of the banks composing the 
association will be amplv sufficient for the protection of the United States, he may 
direct an issue of additional circulating notes to the association, on behalf of such 
bank, to an amount in his discretion, not however, exceeding 75 per centum of the 
cash value of the securities so deposited: Provided, that upon the deposit of any of 
the state, city, town, county, or other municipal bonds, of a character described in 
section three of this act, circulating notes may be issued to the extent of not exceed- 
ing 90 per centum of the market value of such bonds so deposited; And provided 
further, That no national banking association shall be authorized in any event to issue 
circulating notes based on commercial paper in excess of 30 per centum of its unim- 
paired capital and surplus. The term “commercial paper” shall be held to include 
only notes representing actual commercial transactions, which when accepted by the 
association shall bear the names of at least two responsible parties and have not ex- 
ceeding four months to run. , 
LIABILITY. 

The banks and the assets of all banks belonging to the association shall be jointly 
and severally liable to the United States for the redemption of such additional circula- 
tion; and to secure such liability the lien created by section 5230 of the Revised 
Statutes shall extend to and cover the assets of all banks belonging to the associa- 
tion, and to the securities deposited by the banks with the association pursuant to 
the provisions of this act; but as between the several banks composing such associa- 
tion each bank shall be liable only in the proportion that its capital and surplus bears 
to the aggregate capital and surplus of all such banks. The association may, at any 
time, require of any of its constituent banks a deposit of additional securities or com- 
mercial paper, or an exchange of the securities already on deposit, to secure such ad- 
ditional circulation ; and in case of the failure of such bank to make such deposit or 
exchange the association may, after ten days’ notice to the bank, sell the securities 
and paper already in its hands at public sale, and deposit the proceeds with the 
treasurer of the United States asa fund for the redemption of such additional circula- 
tion. If such fund be insufficient for that purpose the association may recover from 
the bank the amount of the deficiency by suit in the circuit court of the United 
States, and shall have the benefit of the lien hereinbefore provided for in favor of the 
United States upon the assets of such bank. The association or the secretary of the 
treasury may permit or require the withdrawal of any such securities or commercial 
paper and the substitution of other securities or commercial paper of equal value 
therefor. 

- REDEMPTION FUND. 

Sec. 2, That whenever any bank belonging to a national currency association 
shall fail to preserve or make good its redemption fund in the treasury of the United 
States, required by section three of the Act of June 20, 1874, chapter 343, and the 
provisions of this act, the treasurer of the United States shall notify such national 
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currency association to make good such redemption fund, and upon the failure of 
such national currency association to make good such fund, the treasurer of the 
United States may, in his discretion, apply so much of the redemption fund belong- 
ing to the other banks composing such national currency association as may be 
necessary for that purpose; and such national currency association may, after five 
days’ notice to such bank, proceed to sell at public sale the securities deposited by 
such bank with the association pursuant to the provisions of section one of this act, 
and deposit the proceeds with the treasurer of the United States as a fund for the 
redemption of the additional circulation taken out by such bank under this act. 


NOTES AND SECURITY. 


Sec. 3. That any national banking association which has circulating notes out- 
standing, secured by the deposit of United States bonds to an amount of not less 
than 40 per centum of its capital stock, and which has a surplus of not less than 20 
per centum, may make application to the comptroller of the curreney for authority 
to issue additional circulating notes to be secured by the deposit of bonds other than 
bonds of the United States. The comptroller of the currency shall transmit imme- 
diately the application, with his recommendation, to the secretary of the treasury, 
who shall, if in his judgment business conditions in the locality demand additional 
circulation, approve the same, and shall determine the time of issue and fix the 
amount within the limitations herein imposed, of the additional circulating notes to 
be issued. Whenever after receiving notice of such approval any such association 
shall deposit with the treasurer or any assistant treasurer of the United States such 
of the bonds described in this section as shall be approved in character and amount 
by the treasurer of the United States and the secretary of the treasury, it shall be en- 
titled to receive, upon the order of the comptroller of the currency, circulating notes 
in blank, registered and countersigned as provided by law, not exceeding in amount 
go per centum of the market value, but not in excess of the par value of any bonds 
so deposited, such market value to be ascertained and determined under the direc- 
tion of the secretary of the treasury. 

The treasurer of the United States, with the approval of the secretary of 
the treasury, shall accept as security for the additional circulating notes pro- 
vided for in this section, bonds or other interest-bearing obligations of any states 
of the United States, or any legally authorized bonds issued by any city, town, county, 
or other legally constituted municipality or district in the United States which has 
been in existence for a period of ten years, and which for a period of ten years previ- 
ous to such deposit has not defaulted in the payment of any part of either principal 
or interest of any funded debt authorized to be contracted by it, and whose net 
funded indebtedness does not exceed 10 per centum of the valuation of its taxable 
property, to be ascertained by the last preceding valuation of property for the assess- 
ment of taxes. The treasurer of the United States, with the approval of the secre- 
tary of the treasury, shall accept, for the purposes of this section, securities herein 
enumerated in such proportions as he may from time to time determine, and he may 
with such approval at any time require the deposit of additional securities, or require 
any association to change the character of the securities already on deposit. 

Sec. 4. That the legal title of all bonds, whether coupon or registered, de- 
posited to secure circulating notes issued in accordance with the terms of section 
three of this act shall be transferred to the treasurer of the United States in trust for 
the association depositing them, under regulations to be prescribed by the secretary 
of the treasury. A receipt shall be given to the association by the treasurer or any 
assistant treasurer of the United States, stating that such bond is held in trust for 
the association on whose behalf the transfer is made, and as security for the re- 
demption and. payment of any circulating notes that have been or may be delivered 
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to such association. No assignment or transfer of any such bond by the treasurer 
shall be deemed valid unless countersigned by the comptroiler of the currency. The 
provisions of sections 5163, 5164, 5165, 5166, and 5167 and sections 5224 to 5234, in- 
clusive, of the Revised Statutes respecting United States bonds deposited to secure 
circulating notes shall, except as herein modified, be applicable to all bonds deposited 
under the terms of section three of this act. 


LIMIT OF ISSUE, 


Sec. 5. That the additional circulating notes issued under this act shall be 
used, held, and treated in the same way as circulating notes of national banking as- 
sociations heretofore issued and secured by a deposit of United States bonds, and shall 
be subject to all the provisions of law affecting such notes except as herein expressly 
modified: Provided, That the total amount of circulating notes outstanding of any 
national banking association, including notes secured by United States bondsas now 
provided by law, and notes secured otherwise than by deposit of such bonds, shall 
not at any time exceed the amount of its unimpaired capital and surplus: And pro- 
vided further, That there shall not be outstanding at any time circulating notes is- 
sued under the provisions of this act to an amount of more than $500,000,000. 

Sec. 6. That whenever and so long as any national banking association has 
outstanding any of the additional circulating notes authorized to be issued by the 
provisions of this act it shall keep on deposit in the treasury of the United States, in 
addition to the redemption fund required by section three of the act of June 20, 1874, 
an additional sum equal to 5 per centum of such additional circulation at any time 
outstanding, such additional 5 per centum to be treated, held, and used in all respects 
in the same manner as the original redemption fund provided for by said section three 
of the act of June 20, 1874. 

DISTRIBUTION. 

Sec. 7. In order that the distribution of notes to be issued under the provisions 
of this act shall be made as equitably as practicable between the various sections of 
the country, the secretary of the treasury shall not approve applications from associa- 
tions in any state in excess of the amount to which such state would be entitled of 
the additional notes herein authorized on the basis of the proportion which the un- 
impaired capital and surplus of the national banking associations in such state bears 
to the total amount of unimpaired capital and surplus of the national banking associa- 
tions of the United States: Provided, however, That in case the applications from 
associations in any state shall not be equal to the amount which the associations of 
such state would be entitled to under this method of distribution, the secretary of 
the treasury may, in his discretion, to meet an emergency, assign the amount not thus 
applied for to any applying association or associations in states in the same section 
of the country. 

Sec. 8. That it shall be the duty of the secretary of the treasury to obtain in- 
formation with reference to the value and character of the securities authorized to be 
accepted under the provisions of this act, and he shall from time to time furnish in- 
formation to national banking associations as to such securities as would be accepta- 
ble under the provisions of this act. 

TAX. 

Sec. 9. That section 5214 of the Revised Statutes, as amended, be further 
amended to read as follows: 

“Sec. 5214. National banking associations having on deposit bonds of the 
United States, bearing interest at the rate of 2 per centum per annum, including the 
bonds issued for the construction of the Panama Canal, under the provisions of sec- 
tion eight of ‘an Act to provide for the construction of a canal connecting the waters 
of the Atlantic and Pacific oceans,’ approved June 28, 1902, to secure its circulating 
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notes, shall pay to the treasurer of the United States, in the months of January and 
July, a tax of one-fourth of 1 per centum each half year upon the average amount 
of such of its notes in circulation as are based upon the deposit of such bonds; and 
such associations having on deposit bonds of the United States bearing interest at a 
rate higher than 2 per centum shall pay a tax of one-half of 1 per centum each half 
year upon the average amount of such of its notes in circulation as are based upon 
the deposit of such bonds. National banking associations having circulating notes 
secured otherwise than by bonds of the United States shall pay for the first month a 
tax at the rate of 5 per centum per annum upon the average amount of such of their 
notes in circulation as are based upon the deposit of such securities, and afterwards 
an additional tax of 1 per centum per annum for each month until a tax of 10 per 
centum per annum is reached, and thereafter such tax of 1o per centum per annum, 
upon the average amount of such notes. Every national banking association having 
outstanding circulating notes secured by a deposit of other securities than United 
States bonds shall make monthly returns, under oath of its president or cashier, to 
the treasurer of the United States, in such form as the treasurer may prescribe, of 
the average monthly amount of its notes so secured in circulation; and it shall be 
the duty of the comptroller of the currency to cause such reports of notes in circula- 
tion to be verified by examination of the bank's records. The taxes received on 
circulating notes secured otherwise than by bonds of the United States shall be paid 
into the division of redemption of the treasury and credited and added to the reserve 
fund held for the redemption of United States and other notes.” 


WITHDRAWALS, 


Sec. 10. That Section 9 of the act approved July 12, 1882, as amended by the 
act approved March 4, 1907, be further amended to read as follows: 


“Sec. 9. That any national banking association desiring to withdraw its circulat- 
ing notes, secured by deposit of United States bonds in the manner provided in sec- 
tion four of the Act approved June 20, 1874, is hereby authorized for that purpose to 
deposit lawful money with the treasurer of the United States and, with the consent of 
the comptroller of the currency and the approval of the secretary of the treasury, to 
withdraw a proportionate amount of bonds held as security for its circulating notes 
in the order of such deposits: Provided, That not more than nine millions of dollars 
of lawful money shall be so deposited during any calendar month for this purpose. 

“Any national banking association desiring to withdraw any of its circulating 
notes, secured by the deposit of securities other than bonds of the United States, may 
make such withdrawal at any time in like manner and effect by the deposit of lawful 
money or national bank notes with the treasurer of the United States, and upon such 
deposit a proportionate share of the securities may be withdrawn: Provided, That the 
deposits under this section to retire notes secured by the deposit of securities other 
than bonds of the United States shall not be covered into the treasury, as required 
by section six of an act entitled ‘An Act directing the purchase of silver bullion and 
theissue of treasury notes thereon, and for other purposes,’ approved July 14, 1890, 
but shall be retained in the treasury for the purpose of redeeming the notes of the 
bank making such deposit.” 

ENGRAVING. 


Sec. 11. That section 5172 of the Revised Statutes be, and the same is hereby, 
amended to read as follows: 


“Sec. 5172. In order to furnish suitable notes for circulation, the comptroller of 
the currency shall, under the direction of the secretary of the treasury, cause plates 
and dies to be engraved, in the best manner to guard against counterfeiting and 
fraudulent alterations, and shall have printed therefrom, and numbered, such quan- 
tity of circulating notes, in blank, of the denominations of $5, $10, $20, $50, $100, $500, 
$1,000, and $10,000, as may be required to supply the associations entitled to receive 
the same. Such notes shall state upon their face that they are secured by United 
States bonds or other securities, certified by the written or engraved signatures of 
the treasurer and register and by the imprint of the seal of the treasury. They shall 
also express upon their face the promise of the association receiving the same to pay 
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on demand, attested‘by the signature of the president or vice-president and cashier. 
The comptroller of the currency, acting under the direction of the secretary of the 
treasury, shall as soon as practicable cause to be prepared circulating notes in blank, 
rezistered and countersigned, as provided by law, to an amount equal to 50 per centum 
of the capital stock of each national banking association; such notes to be deposited 
in the treasury or in the subtreasury of the United States nearest the place of busi- 
ness of each association, and to be held for such association, subject to the order of 
the comptroller of the currency, for their delivery as provided by law: Provided, That 
the comptroller of the currency may issue national bank notes of the present form 
until plates can be prepared and circulating notes issued as above provided: Provided, 
however, That in no event shall bank notes of the present form be issued to any 
bank as additional circulation provided for by this act.” 

Sec. 12. That circulating notes of national banking associations, when presented 
to the treasury for redemption, as provided in section three of the Act approved June 
20, 1874, shall be redeemed in lawful money of the United States. 

Sec. 13. That all acts and orders of the comptroller of the currency and the 
treasurer of the United States authorized by this act shall have the approval of the 
secretary of the treasury, who shall have power, also, to make any such rules and 
regulations and exercise such control over the organization and management of na- 
tional currency associations as may be necessary to carry out the purposes of this act. 

Sec. 14. That the provisions of section 5191 of the Revised Statutes, with refer- 
ence tothe reserves of national banking associations, shall not apply to deposits of 
public moneys by the United States in designated depositaries. 


INTEREST ON DEPOSITS. 


Sec. 15. That all national banking associations designated as regular deposit- 
aries of public money shali pay upon all special and additional deposits made by the 
secretary of the treasury in such depositaries, and all such associations designated 
as temporary depositaries of public money shall pay upon all sums of public money 
deposited in snch associations interest at such rate as the secretary of the treasury 
may prescribe, not less, however, than I per centum per annum upon the average 
monthly amount of such deposits: Provided, however, That nothing contained in 
this act shall be construed to change or modify the obligation of any association or 
any of its officers for the safe-keeping of public money: Provided, further, That the 


rate of interest charged upon such deposits shall be equal and uniform throughout 
the United States. 

Sec. 16. That a sum sufficient to carry out the purpose of the preceding sec- 
tions of this act is hereby appropriated out of any money in the treasury not other- 
wise appropriated. 


MONETARY COMMISSION. 


Sec. 17. That a commission is hereby created, to be called the “ National 
Monetary Commission,” to be composed of nine members of the Senate, to be ap- 
pointed by the presiding officer thereof, and nine members of the House of Repre- 
sentatives, to be appointed by the speaker thereof; and any vacancy on the commis- 
sion shall be filed in the same manner as the original appointment. 

Sec. 18. That it shall be the duty of this commission to inquire into and report 
to Congress at the earliest date practicable, what changes are necessary or desirable 
in the monetary system of the United States or in the laws relating to banking and 
currency, and for this purpose they are authorized to sit during the sessions or recess 
of Congress, at such times and places as they may deem desirable, to send for per- 
sons and papers, to administer oaths, to summon and compel the attendance of wit- 
nesses, and to employ a disbursing officer and such secretaries, experts, stenographers, 
messengers, and other assistants as shall be necessary to carry out the purposes for 
which said commission was created. The commission shall have the power, through 
subcommittee or otherwise, to examine witnesses and to make such investigations 
and examinations, in this or other conntries, of the subjects committed to their 
charge as they shall deem necessary. 

Sec. 19. That a sum sufficient to carry out the purposes of sections 17 and 18 
of this act, and to pay the necessary expenses of the commission and its members, 
is hereby appropriated, out of any money in the treasury not otherwise appropriated. 
Said appropriation shall be immediately available and shall be paid out on the audit 
and order of the chairman or acting chairman of said commission, which audit and 
order shall be conclusive and binding upon all departments as to the correctness of 
the accounts of such commission. 

Sec. 20. That this act shall expire by limitation on the 30th day of June, 1914. 
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MODERN METHODS 


Receiving Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART XVIII. 


HE various checks and drafts and coupons have now been 
separated and assorted, but the bank has not yet an 
account of what it is to receive through those instruments. 

This is necessary in order that the bank may geta cor- 
rect idea and survey of its various transactions properly 
grouped, and classified, and summed up, and balanced 
Unless this is done irregularities with currency, checks, 
deposit slips and book-keeping cannot be properly and 
expeditiously attended to. The summarizing of the 

transactions is special work, different in kind from the work of the 
mercantile store. It is necessary especially in order that the teller may 
prove and balance his cash at the end of the day with the amount 
charged to him by the depositors. 

One of the elementary rules which the teller must never lose sight 
of is—for every credit given there must be a charge, and for every 
charge there must be acredit. It makes no difference to whom this 
charge is actually made or to whom the credit is actually given, the 
equilibrium of account must be constantly—even though sub-con- 
sciously—in the teller’s mind in order to have a successful proof of his 
cash. This, no doubt sounds simple, yet in alarge institution, where 
from ten thousand to twenty thousand checksare received a day, some 
peculiar things are bound to happen, and if it were not for the fact of 
the teller ever keeping this rule in mind, his hours of work would be 
materially lengthened. 

In order therefore to ascertain what all these checks and drafts 
represent in amount they are listed and the totals are brought to- 
gether in orderly manner. 

Each bank, i. e. meaning all the checks on oneand the same bank, 
is taken out of the rack, and the amount of each check is run off on 
the adding machine. In this process in about every fifty checks the 
last check of such lot is reversed and an intermediate footing is made; 
that is, in a bank with two hundred checks there would appear four 
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No. 21. AMERICAN EXCHANGE NATIONAL BANK 


SECOND TELLER’S PROOF. 
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Bank of N. Y. Nat’! Banking Ass’n-- 
Bank of the Manhattan Company... 
Merchants’ National Bank 
Mechanics’ National Bank 

Bank of America 

Phenix National Bank 

National City Bank 

Chemical National Bank 
Merchants’ Exchange Nat'l Bank... 
Gallatin National Bank 

National Butchers & Drovers’ Bank. 
Greenwich Bank 

National Bank of Commerce 
Mercantile National Bank 

Pacific Bank 

Chatham National Bank 

People’s Bank 

Hanover National Bank 

Citizens’ Central National Bank..... 
Nassau Bank 

2 Market & Fulton National Bank .... 
Metropolitan Bank 

Corn Exchange Bank 

Oriental Bank 

Importers & Traders’ National Bank 
National Park Bank 


~—— oo 
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Fourth National Bank 

Second National Bank 

First National Bank 

Irving National Exchange Bank .... 
Bowery Bank 

N. Y. County Nationa! Bank........ 


(For lack of space, other banks omitted.) 





Added to Exchanges 
Foreign Checks 

{ 

Nationals 
Office Notes, ; Drafts... 

| Tickets 

| Silver 
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footings, instead of only the one at the end. The reason of thisis that 
all listings are repeated by a second clerk, and, in order to facilitate 
the finding of any difference which may occur in any one of these 
banks, recourse is at once had to the different footings in order to 
locate the lot in which the difference is, which is then quickly found. 

The double-listing has always proved very satisfactory with us. 
Where a bank resorts to only one listing, and depends for verification 
of the amounts by comparing the checks with the single list, it is 
losing valuable time looking for differences which were passed and 
which could hardly have occurred with the double list, for experience 
has shown that a man is more careful in reading amounts where he 
is making an original list than when he is looking back with any de- 
gree of speed over his or some one else’s work. Besides, the bank can 
retain on its file an original list of the checks which it sends to the 
other bank. A bank with the single-listing system may, of course, 
obtain copies of its lists of checks by the use of carbon paper, but the 
double-listing system consumes, with up-to-date adding machines, 
little time, and provides the bank with two original lists, excluding 
to a great extent errors of either listing or footing. 

After all the bank checks have been listed and proved the total of 
each bank is brought forward on toa sheet, called the ‘‘ Clearing 
House Seet.”” This sheet contains the name of each member of the 
Clearing House in numerical order with space at the side for the 
amount with which the bank is to be charged. The amounts for the 
sheet are copied from the slips on which the first listing was made, 
and which the bank retains, and when the amounts of the sheet are 
verified they are called from the slips on which the second listing was 
made, and which are attached to and sent with the checks to their 
respective banks. A proof is also made of the sheet by listing the 
bank slips on the adding-machine. The total of these banks repre- 
sents the Receiving Teller’s exchanges for the following day’s clear- 
ings, and is the largest division of the Receiving Teller’s Depart- 
ment. This, therefore, gives the first amount of the cash side of our 
proof. 

I have not attempted to describe in this paper how and where the 
men of the department are employed at certain times, for conditions 
and circumstances play an important part in every institution, and 
govern the situation. I may, perhaps, take this subject up at some 
later time. 

The policy of every teller, however, should be to manipulate his 
force of clerks so that every man in the department is placed where 
at the time required he can make himself the most useful, attend to 
that first which is most urgent, accomplish the greatest good, and 
help to bring the day to a successful close. This requires thought 
and planning, but the results obtained will well repay the trouble. 


( To be Continued.) 
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UNION NATIONAL BANK, CLEVELAND, OHIO. 


HE Directors of the Union National Bank have elected Mr. Geo. H. Worthington 

as President to succeed Mr. E. H. Bourne, whose death occurred April 24. 

Mr. Worthington has been an active Director of the Union National Bank for 
over twelve years, having served on the Executive Committee. He is actively en- 
gaged in the business affairs of the City, being President of the Cleveland Stone Co. 
and other allied corporations in the same business. He is also President of the 
American Chicle Co., commonly known as the “Gum Trust,” and is a Director of 
the Guardian Savings & Trust Co., of Cleveland. 


GEO. H. WORTHINGTON, 
President. 


Mr. Worthington is regarded as one of the leading business men of Cleveland. 
His ability as an executive officer and as a financier was recognized by his fellow 
directors of the Union National, and his election as President was highly satisfactory 
to the stockholders and officers. 

The Union National is one of the strongest banks in the State of Ohio. It hasa 
capital of $1,600,000, surplus of $900,000, and deposits of over $12,000,000, 

The other officers are: L. McBride, Vice-President; H. C. Christy, Vice-Presi- 
dent; J. F. Harper, Vice-President; E. R. Fancher, Cashier; G. A. Coulton, Assist- 
ant Cashier; W. E. Ward, Assistant Cashier; W. C. Saunders, Auditor. 





GUARANTY OF NATIONAL BANK DEPOSITS. 


Should National Bank Deposits be Guaranteed by 
the Government or by a Deposit with the Govern- 
ment — in Either Case the Necessary Fund to be 
Raised by Taxing all the Banks on their Deposits ? 


An Address delivered by James B. Forgan, President of the First National 
Bank, Chicago, Illinois, before the Annual Meeting of Group Two of The 
Bankers’ Association of the State of Illinois, held at Peoria, June 11, 1908. 


N the recent public discussion of this question those who have undertaken to an- 
swer it in the affirmative have used very plausible arguments, which will un- 
doubtedly appeal to many, who, without going thoroughly into the equities of the 

proposition, desire to be relieved of the necessity of discriminating between one bank 
and another and to have the assurance that their deposit is absolutely safe in what- 
ever bank it may be placed. This would not be for the good of the public. It would 
put the people to sleep and give the rogues full scope. It is not a good thing for 
people that they should be treated as children or non-entities and relieved by their 
government of the necessity of exercising ordinary judgment and discretion in their 
personal affairs. It would certainly not tend to improve either their business acumen 
or their social efficiency. 

So far as the purely business community is concerned, to be relieved of the 
necessity for such discrimination could not fail to have a most demoralizing effect, 
tending to general carelessness and looseness in the management of business. The 
entire credit system on which the business of the country is built up has its very 
basis in the business man’s discrimination. 

Let us analyze the relations existing between banks and their customers and as- 
certain if there is anything in that relationship to justify the proposition that in the 
banking business the good should be taxed to pay for the bad ; ability taxed to pay 
for incompetency; honesty taxed to pay for dishonesty; experience and training 
taxed to pay for the errors of inexperience and lack of training ; and knowledge taxed 
to pay for the mistakes of ignorance. 

It has been charged that bankers opposed to a guaranty of deposits put the in- 
terests of their stockholders above the interests of their depositors and that they are 
essentially selfish in so doing. Those who make this charge take an erroneous view 
of the relations existing between a bank and its depositors. The depositor invari- 
ably gets a guzd fro guo for the use of his money. This may be in the shape of in- 
terest on his balance at a rate agreed upon; or it may be in the facilities which the 
bank affords him in conducting his business, such as collecting for him customers’ 
checks drawn on points all over the country and supplying him with exchange and a 
convenient method of paying his debts. Furthermore in connection with commercial 
deposits there exists an understanding in regard to fully 75 per cent. of them that 
the customer will not only be a depositor but a borrower. It is well understood that 
the average deposit kept should be in proper proportion to the line of credit granted. 
All customers are not borrowers at the same time. Fach season has its own set of 
borrowers, so that at a time when customers in one line of business are repaying 
their loans, others in another line of business find it necessary to borrow. This is 
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strikingly illustrated by the seasonal requirements of the agricultural implement 
manufacturers and the grain merchants. The former collect from the farmers as 
soon as crops are marketed and pay up their bank indebtedness incurred during the 
Spring and Summer to enable them to produce, sell and deliver the implements to 
the farmers; the latter, i. e., the grain merchants, borrow to buy and pay for the 
farmers’ grain as soon as it is ready for market and to carry it through the Winter. 
They repay their indebtedness again in the Spring just at the time when the agricul- 
tural implement men have to borrow. So it runs all through the various lines of 
business. Large customers in certain lines accumulate large bank balances just 
when those in other lines are large borrowers. 

The following figures recently taken from the books of The First National Bank 
of Chicago show the relation existing between that bank and its customers in regard 
to their deposits and their loans. In round figures the bank has from its customers 
a total of commercial and personal deposits amounting to $38,000,000.00 
and the total loaned to customers who are also depositors amounts to 50,000,000.00 
so that the bank's loans to its regular customers exceed their aggre- 

gate deposits by $12,000,000.00 
These figures show that a very large part of the bank’s deposits is based upon loans 
made to depositors. Of the loans amounting to $50,000,000.00 about $10,000,000 00 
could be made immediately available for liquidating an equal amount of deposits by 
simply returning to the depositors their own obligations as an offset to the amount 
at their credit. These figures are, I believe, a fair index of conditions prevailing in 
connection with the deposits and loans of all commercial banks in the large cities of 
the country. It is, therefore, evident that the relation existing between a bank and 
its depositors is purely one of contract, and the depositor has no claim on the bank 
other than to have the contract fulfilled. 

This being the case, a banker cannot possibly serve the interests of his depositors 
better than by carefully looking after the interests of his stockholders. In the man- 
agement of ais business he cannot possibly separate the interests of his stockholders 
from those of his depositors. It is equally in the interest of both that the bank should 
be kept strong, liquid and clean as to its assets ; that its management should be con- 
servative in regard to loans; and that proper banking principles should be strictly ad- 
hered to. The suggestion that a banker can put the interests of his stockholders 
above those of his depositorsis therefore absurd. It is on the stockholders that losses 
resulting from his mistakes will first fall, and if their interests are protected so that 
their investment is secure no possible loss can befall depositors. 

It has been proposed to divide the entire country into twenty districts, putting 
the banks in each of the districts under the immediate control and supervision of 
a board of commissioners to be elected by the banksthemselves. These commission- 
ers are to appoint their own examiners and it is expected that they would be able not 
only to diminish the number of bank failures in their districts, but that they would 
see to it that the banks do not make bad loans or acquire doubtful assets. It has 
been further proposed to make the banks in each district primarily responsible for 
twenty-five per cent. of all losses that may occur by bank failures in their district. It 
is astonishing that this proposal should have won over tothe side of the government 
guaranty scheme some men who have heretofore been conspicuous for the soundness 
of their views on financial subjects. With the inadequate control which supervision 
by examination of the banks affords, it seems to me that no man with a proper sense 
of the responsibility to be assumed would accept membership on such a commission, 
and that it would be nothing short of an outrage to hold the solvent banks of a dis- 
trict responsible for losses through failures caused by practices absolutely beyond 
their control. 
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In connection with the supervision of banks by means of examinations, a very 
erroneous idea seems to prevail. I trust I shall not be misunderstood in what I say 
on thissubject. I regard government examinations as a very essential part of our 
present banking system and effective for good as far as they go. They have steadily 
improved in both national and state administrations during the last fifteen years 
There is, however, still room for improvement, especially in regard to the qualifications 
and efficiency of the men employed as examiners. Political influence still has too 
much to do with their appointment. Civil service rules, in connection with compen- 
sation adequate to secure men of experience, would add materially to the efficiency of 
the Department. A competent examiner—and there are many such now in the gov- 
ernment employ—while he cannot pass judgment on all the loans in a bank, can, after 
a careful examination, or a series of examinations, form a wonderfully correct judg- 
ment as to the general character of its assets and as to whether its management is 
good or bad, conservative or reckless, honest or dishonest. But there are several de- 
grees between the extremes of good and bad and between the extremes of conserva- 
tive and reckless management, while in the case of dishonesty it is not always easy to 
find evidence that will prove it, because the greatest care is always taken to hide it. 
Examinations as they are now conducted have a most beneficiai influence on bank 
management, especially by way of restraint. The correspondence carried on by the 
Comptroller based on the examiners’ reports does an inestimable amount of good in 
the way of forcing bank officers to comply with the law and in compelling them to 
face and provide for known losses as they occur. Supervision by examination does 
not, however, carry with it control of management and cannot, therefore, be held res- 
ponsible for either errors of judgment or lapses of integrity. Examination is always 
an event after the act, having no control over a bank's initiative, which rests exclus- 
ively with the executive officers and directors and depends entirely on their business 
ability, judgment and honesty of purpose. Such a board of commissioners as has 
been proposed would not have control over the making of loans or the transactions 
entered into by each individual bank when and as they are made. After loans are 
made it is too late. The bank’s money has been paid out and it has instead the loans 
or other assets, good, bad, or indifferent. To illustrate what it is expected to accom- 
plish by the appointment of such a commission to assume charge of all the banks in 
a given district, the practice in connection with the management of branch banks in 
other countries has been used. It is pointed out that several hundred branches are 
controlled and directed by a general manager and board of directors, and it is assumed 
that such a commission could similarly control and direct all the banks in its district. 
Under the branch bank system the branches are all integral parts of one institution 
and are governed and directed from the head office. Under our system each bank 
stands alone and has absolute control of its own affairs. Among the branches of the 
same bank there is no competition and the general management is that of one institu- 
tion, all parts working harmoniously together. Under our system we would not only 
have active competition among the individual banks of the district, but the members 
of the commission themselves would be in active competition with one another and 
with many of the other banks under their jurisdiction. The general manager under 
the branch system is absolutely autocratic in the exercise of his judgment and the 
branch managers are all his subordinate officers subject to his instructions. He is 
consulted ir regard to credits before they are granted and examinations or inspections 
aiterwards are largely for the purpose of seeing that his instructions have been car- 
ried out. If they have not he has the power to discipline or remove the manager. 
Our banks must continue each to be responsible for the management of its own busi- 
ness and examinations by officers acting under Commissioners could only ascertain, 
and that inadequately, how efficiently the bankers are exercising their individua) 
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judgment. Under our individual bank system it is now and will always continue to 
be the fact that conditions must become very bad indeed before existing authority, in 
whomsoever placed, will take summary proceedings to close a bank. If it were 
otherwise, and prompt and timely action were taken, that authority would be blamed 
for causing the failure of a solvent institution, not only by its stockholders, but by 
its depositors themselves, in whose interest the action would be taken. Besides be- 
ing a heavy responsibility it is often no easy task to decide as to the solvency or in- 
solvency of a bank, which depends largely onthe solvency or insolvency of its custom- 
ers, many of whom might be forced to failure by the closing of the bank. For 
these reasons it is quite evident that under our individual bank system no supervis- 
ion by any authority, however constituted, could resemble the supervision as con- 
ducted by the general management of branch banks or approach it in efficiency. 

It must also be borne in mind that the guaranteeing of deposits in national banks 
either by the Federal government or by a fund inthe government’s hands for the pur- 
pose would disastrously affect state banks in which are deposited the great bulk of 
all the savings of the people, for comparatively few national banks accept savings de- 
posits. State banks and trust companies as a rule combine commercial banking with 
savings bank business, and if the public should have the assurance that deposits in 
national banks are guaranteed by the government, or practically so, they would most 
assuredly discriminate against the state institutions. The Federal government can- 
not assume jurisdiction over the state banks, and it surely may be taken for granted 
that in justice to them no such law affecting national banks would be passed by Con- 
gress until a similarly sophistical measure were passed in all the state legislatures— 
ostensibly for the benefit, but as I believe tothe demoralization of the state banks, the 
injury of the public and the undoing of the entire business community. 

In a former utterance on this subject I argued that a bank’s good-will is one of 
its valuable assets, and I have been criticised for making such aclaim and told that 
“it is difficult to conceive of a more selfish argument.” I claim that the strong, 
well-managed and conservative banks of the country, be they large or small, have a 
standing and credit with the public, on which the value of their good-will is based, 
which are not accorded to the weak and badly managed institutions. Discrimina- 
tion as now exercised by the public deters to some extent the dishonest from en- 
gaging in the business, or at all events prevents them from succeeding in it. Dis- 
crimination of the public, like everything human, is not perfect, and the unworthy 
do occasionally become established in the business of banking and appear to flour- 
ish, but they never meet permanent success. Many banks have made for themselves 
excellent records and have built up good reputations which form the basis of a 
good-will on which the investing public places a tangible value, not merely in senti- 
ment, but in dollars and cents. This good-will, such banks as enjoy it are not will- 
ing to have swept away by legislation of a socialistic character. It would be con- 
fiscation of the vested rights and property of their stockholders and practically con- 
fiscation of character. Nor are such banks willing to be taxed for the purpose of 
being reduced in public estimation to the same level with those that have neither 
record, reputation nor consequent good-will to commend them. 

It has been stated in an argument against what I have thusclaimed that “ good- 
will is largely an advantage created by law,”....“that the good-will which I meas- 
ure in dollars and cents is not entirely due to good management,” but to the fact that 
national banks are organized under the National-Bank Act and “are inspected and 
regulated by law.” It is not I, nor any other executive bank officer, who measures 
the good-will of his bank in dollars and cents, but the discriminating and investing 
public. This is only one of many confusions of ideas that appear in the plausible 
arguments of those who discuss the subject without a practical knowledge of it. As 
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all national banks are organized and operate under the same law and are subject to 
the same governmental regulation and supervision, and as the good-will is not meas- 
ured by the investing public in the same number of dollars and cents in each in- 
stance, it is evident that the law, under which they operate, and the regulation and 
inspection, to which they are all equally subject, have nothing whatever to do with 
the varying value of the good-will. 

I quote the following from an article by Mr. S. S. Cook of Minneapolis, which 
forcefully expresses that for which I am contending: 

“When a banking institution appeals to the public for deposits upon what 
ground does it solicit the necessary confidence? Briefly these: (1) Amount of cap- 
ital; (2) accumulation of surplus; (3) personality of the management. The amount 
of capital with its stockholders’ liability suggests financial strength. Surplus, especi- 
ally if earned, denotes capable management and wise provision for possible emer- 
gencies. Butit is the third element—personality—which constitutes both foundation 
and superstructure of every banking institution that ever existed or ever will exist. 
Unless a banker be a man of more than ordinary capacity, possessed of a keen sense 
of responsibility and absolute integrity, he cannot long maintain himself or his insti- 
tution and disaster will fall upon him and his depositors. Shall we say to this class 
of men that henceforth the deposits in their banks shall be no safer than in the banks 
of their competitors who may be men of less ability, whose sense of responsibility is 
dulled by selfishness, and whose standards of honor arelow? And in addition shall 
we demand that they assess themselves to pay the creditors of the latter class? But 
that is what guaranteeing of deposits means.” 

The following from an editorial in the Baltimore News is also very much to the 
point and I take the liberty of quoting it: 

“The great objection to any guarantee project is that, on the face of it, it elim- 
inates what has, throughout the history of banking, constituted the most distinctive 
and perhaps the most vital characteristic of the banking business—the peculiar ne- 
cessity under which it lies of maintaining a reputation tor care, prudence, foresight, 
sagacity, that no other business requires for its successful prosecution. Make all 
banks equally safe either by a government guarantee or by the guarantee furnished 
by a compulsory scheme of co-insurance of deposits, and itis plain that this distinc- 
tive requirement laid upon bankers in order that they may be able to command that 
confidence which is essential to success in their business is removed. The placing 
of reckless and speculative banks on the same level with the best managed and most 
conservative would tend to introduce a competition all along the line calculated to 
drag all of them down to the level of the least meritorious. The prohibition of rates 
of interest higher than two per cent. removes, in a measure, one form that this com- 
petition would take; but it does not remove it completely, nor does it touch other 
forms which are probably more dangerous than that presented by the offer of in- 
terest on deposits. Unless the banking business 1s to be reduced to a lifeless and 
purely mechanical function by the introduction of a minute supervision of the details 
of its operation under a system of cast-iron rules, competition will be bound to exist 
in itin some form. Under the present state of things, that competition takes shape 
in two diametrically opposite sets of qualities, one set tending to increase the bank’s 
business through the offering of inducements and the taking of speculative risks, and 
the other set looking to increase of business through superlatively capable, shrewd, 
sagacious and responsible management. The balance between these two has made 
the banking business what it is—and its record is magnificent. The very argument 
on which the proposed guarantee method rests is the almost infinitesimal percentage 
of loss that has actually been experienced by depositors in national banks. To get 
rid of the uncertainty that is at times caused by the existence of even this infinitesi- 
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mal percentage of recorded losses would be, in itself, a great advantage; but the 
question is whether it would not gradually but steadily sap the vitality of the whole 
system, and land us in the end in a far worse condition than any we have known.” 

Let me further quote from a recognized authority on such subjects, Professor J. 
Laurence Laughlin, head of the department of Political Economy in the University 
of Chicago. Dealing with the socialistic feature of the proposition he says : 

“There is no more justice in laying the depositor’s losses, for which he is not 
responsible, upon others who are also not responsible for the losses, than there 
would be for A, who had been robbed by B, to ask that his honest neighbor, C, 
should be robbed to make up his loss. No matter how confidingly A had trusted B, 
C is not responsible for A’s voluntary acts. Similarly, the honest and efficient banks 
cannot in justice be asked to make up to a depositor in a failed bank losses for 
which the honest and efficient banks have no responsibility whatever. All reason, 
all justice, demand that the punishment be inflicted on the doer of the wrong and not 
on the innocent neighbor. In fact, the ethical justification for taxing sound banks to 
cover the lapses of unsound banks has no existence whatever. It is unmoral. More- 
over, it is a question whether the courts would enforce such a law against the rights 
of property. More than that, it is not supported by any theory of political experi- 
ence, but the socialistic. The advocates of insurance deplore the suggestion that it 
is socialistic, and are as much horrified by the mention of socialism as the devil is by 
the sight of the cross; and yet what does the analysis show? It is not necessary to 
explain to intelligent readers that socialism is not opposed to individualism ; socialists 
look to the State to do for them what they admit they cannot do for themselves under 
a system of free competition. They charge against the forms of society what is due 
to the deficiencies of human nature, assuming that a change in the forms of 
society will change elemental human nature. The failure to hold their own in the 
struggle of life is the incentive to socialistic thinking. Disagreeable as it may sound, 
in reality socialism is the philosophy of failure. Tobe asked to be relieved from the 
ill success, or risk, of one’s own business ventures is of the very essence of socialism. 
When human nature has changed its spots, and can be trusted to go straight with- 
out existing incentives, then we may begin to remove the dread of loss from those 
who make mistakes without expecting a depreciation of human fibre. It is only be- 
cause men must look out for themselves that they differ in business fibre from women 
and children who are separated from the world of competitive effort. One may ad- 
mit all the distress arising from the inability of the depositor to draw his deposits in 
cash; and yet one would not, as a consequence, need to demand insurance against 
every emergency in which misery may arise from the hazards of business. The es- 
sential idea in the scheme for guaranteeing deposits in commercial banks is to relieve 
aman from responsibility for using bad business judgment; and it is based on the 
principle of freeing men from the results of all business engagements in which there 
may be a risk of loss. If we once begin on this principle, we must care for all those 
who have entered into the relation of creditor to another. The scheme is the product 
of a narrow mind which has seen only one superficial phase of the problem, and 
which has hurried to a general conclusion without having studied the wide-reaching 
effects of an enervating and impractical policy.” 

Let me still further quote from a Canadian banking authority of lifelong experi- 
ence. He wrote me lately on the subject as follows. 

“The proposal hits at the roots of all morals in the matter of credit, because an 
effort to make by law the credit of one banking unit as great as that of another, and 
thus to counteract the essential principles which cause one banking unit to have good 
credit and another bad credit, is as mischievous as it is absurd. If such a thing were 
attempted, all the units which by their upright behavior have created for themselves 
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good credit would have to retire from business or else submit to a scheme of co- 
operation which would give without consideration to other units who have been un- 
able to create credit for themselves a share of one of the most valuable assets in 
banking. Men co-operate for mutual advantage, but when co-operation is enforced 
by law for the benefit of some and to the loss of others socialism in that particular 
matter has been achieved....Again, is it not clear that the tendency of such a law 
would be to cause banks to distribute their surplus profits? What would be the ob- 
ject of any bank accumulating surplus profits if the credit of all banks is to be alike, 
and how absurd it would be for shareholders to allow reserve profits to remain un- 
distributed if they were subject to attack in order to pay the losses of other dishon- 
estly managed banks.” 

Our banking system is by no means perfect. Notwithstanding its defects, hcw- 
ever, statistics show that the losses to depositors during the last forty-two years have 
amounted to only one twenty-sixth of one per cent. per annum of the aggregate de- 
posits.* This small percentage of loss, constitutes a mere fraction of the interest 
annually paid to depositors by the banks. Under all the circumstances, with our 
system of free banking and 6,811 individual banks organized under it, this record is 
magnificent and the depositing public ought to be satisfied with it. 

Under better systems, it is true, loss to depositors has been entirely eliminated. 
This has been accomplished by developing and perfecting them along proper lines 
and on scientific principles, and it is for us to emulate such examples along similar 
lines in improving our system and methods. We should not resort to an experiment 
that would sap the vitality of the banks, interfere with nature's law of the survival 
of the fittest (which is as potent in the banking business as in any other line of human 
endeavor), place the banking business of our country on a socialistic basis and re- 
duce all the banks and all the bankers of the country to a common level, the level of 
mediocrity or worse. 

After over forty years experience of banking under a system, in connection with 
which the public has had every incentive to discriminate between good and bad 
banks, the record of lossto depositors is une twenty-sixth of one per cent. per annum. 
With all incentive for such discrimination removed, who can tell what percentage 
might be required during the next forty years. It is quite conceivable that it might 
lead tothe utter collapse of our banking system and all the ramifying commercial in- 
terests interwoven with it. It is said that even with a mutual guaranty of deposits 
banks would not be organized to fail but to succeed as now. But now banks do not 
succeed unless they enjoy public confidence, which is attained through conservative, 
able ani honest management. Human effort follows the line of least resistance. If 
banking ceases to be attractive to the honest and careful, because of the lack of in- 
centive in it for such to excel in the business and in public estimation, it will very 
soon attract the dishonest and reckless and banks will be organized with the distinct 
purpose of following such practices as inevitably lead to failure. 

Disastrous results followed such an experiment tried in New York State under 
the Safety-Fund Law enacted in 1829. History records that t “the stocks of the new 
banks were sought for with much eagerness both by investors at home and from other 
States. The latter were induced to purchase because of the popularity and supposed 
safety of the safety-fund system, and the former by the hope that the demand from 
abroad would force the stock to a premium which they could realize by selling out 
after holding the stock a short time. Contests for the control of the institutions had 
the effect of increasing the number of subscriptions, and the bank commissioners 
speak of the number of applications for new acts of incorporation as far exceeding 


* See tables number 7 on page 161 and number 7 on page 362, report of the Comptroller of the Cur- 
rency for 1907. 


+ See History of Banking, by John J. Knox, pp 406-409. 
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any prudent calculations of profitable investment.” The guaranty tax was one-half of 
one per cent. on the capital of the banks, and the original intention of the law was un- 
doubtedly that it should protect noteholders only, but as the law read “notes and 
other debts” the courts construed this to mean all liabilities of the banks including 
their deposits. As soon as the courts had so decided and it was known that the de- 
posits were guaranteed by the fund, it is recorded that * “a fictitious credit seems to 
have been given to the chartered institutions, which was used by some of them in 
recklessly contracting debts for the emolument of their managers.’”’ Through bank 
failures in consequence of this recklessness the fund became insolvent and the plan 
wasabandoned. This is the natural result of such legislation, and if introduced into 
our national system history would repeat itself and the result would be nothing short 
of a public calamity. 

Careful consideration of these matters cannot fail to reveal the injustice of taxing 
the sound and conservatively managed banks, which are in the great majority, for 
the benefit of the few that are unsound and recklessly managed. The sound banks 
do not need and would never have any call on the guaranty fund to whichthey would 
contribute, while the unsound and recklessly managed institutions would build up 
their business on both sides of their balance sheets, z. ¢., in both: their deposits and 
their loans, by granting their customers accommodations contrary to all sound bank- 
ing principles and methods. The unsound banks would actually take business away 
from the sound ones with specious promises, to which conservatively managed banks 
would not resort, and on reckless terms, with which they would not compete, while to 
the extent of their contributions to the guaranty fund the sound institutions would 
support the unsound in their recklessness, besides giving them a standing and credit 
which they could not otherwise obtain. By a wide-open policy as tocredits granted, 
a reckless banker could build up a mushroom business, with which no Examiner, 
Comptroller, Clearing House Committee, nor any other authority might find good 
grounds for interfering otherwise than by criticism, expostulation and advice, until 
some such occurrence as the failure of some large customer would compel the ban} 
to stop, and so uncover the whole festering cesspool of bad credits and reckless bank- 
ing. Shrewdness and good judgment might have anticipated the final outcome, but 
no one would be willing to assume the responsibility of taking drastic action on the 
strength of his fears. No system of supervision by bank examination, however per- 
fect, will ever make an honest man out ofa rascal, and has not Solomon said: “Though 
thou shouldest bray a fool in a mortar among wheat with a pestle, yet will not his 
foolishness depart from him.” 

With such influences at work as would exist under a system of guaranteed de- 
posits, what percentages of taxation would be required to maintain the guaranty fund ? 
In attempting to answer this question the advocates of the proposal are not agreed. 
In fact, as might be expected where only guessing can be attempted. they are widely 
apart in their suggestions. It must always be borne in mind when dealing with this 
phase of the subject, that taxes, howsoever levied, whether on capital, deposits, total 
resources, or profits, are invariabiy a direct charge on the capital employed. When 
capital engages in banking as in any other line of business it is invested subject to all 
fixed charges, including taxes of all kinds, and the profits can only be reckoned after 
these have been provided for. It should, therefore, be considered to what extent a 
tax on deposits would encroach on the earning capacity of capital invested. Based 
on the statistics of the First National Bank of Chicago for the past eight years, after 
allowing five per cent. on the average capital employed, the average net profit on de- 
posits, including revenue from all sources, has been just three-quarters of one per 
cent. per annum. Taking all the national banks together, whatever percentage of 








* See History of Banking, by John J. Knox, pp. 406, 409. 
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tax is levied on deposits means a tax of something more than six times as great a 
percentage on paid-in capital. Mr. Fowler’s proposition that five per cent. of depos- 
its should be placed in the guaranty fund and that the banks be allowed one per 
cent. per annum on it, would mean that one-third of the paid-in capital of all the na- 
tional banks would be tied up on an earning basis of one per cent. This is easily 
figured. The aggregate deposits of the national banks are in round figures $6,000,- 
022,009, five per cent. of which would be $300,000,000., and the aggregate capital is 
in round figures $900,000,000. Applying this average to each bank would mean 
that one-third of the capital invested by the stockholders for the protection of the de- 
positors in their own individual bank, organized in their own community, under a 
management of their own selection and under local conditions with which they are 
entirely familiar, would be transferred to a guaranty fund for the protection of the 
depositors in the other 6810 national banks organized all over the country, under 
conditions and management of which they have neither knowledge nor control and 
in which they have no special interest. This would not only be grossly unjust to 
present bank stockholders who did not invest their money with any such under- 
standing as to the risk involved in the business, but it would cause a heavy curtail- 
ment of the profits which they have heretofore enjoyed and on which they had a 
right to calculate when under the laws and conditions then existing they invested 
their money. It would, moreover, from the standpoint of conservatism, be an almost 
prohibitive barrier to the investment of new capital in the banking business. The 
proposition that such balances in the guaranty fund should count as part of thelawful 
cash reserves of the banks does not help matters any and is as absurd as it is im- 
practical and unscientific. Banks’ reserves must necessarily be kept in lawful money,or in 
balances readily convertible into cash. Balances in the guaranty fund would not be 
so convertible. They would not be subject to the checks of the banks, nor otherwise 
available tothem for debt-paying purposes. How then could they form a part of the 
lawful cash reserves of solvent banks actively doing business? They would not be 
available for any purpose until after banks have failed, or have gone out of busi- 
ness. The Oklahoma law is more moderate as to the amount to be kept in the fund. 
It imposes a tax of only one per cent. on deposits to be maintained by future assess- 
ments, unlimited as to amount. It is practically an unlimited joint and several lia- 
bility of each bank for every other bank. It will be interesting to watch develop- 
ments under the Oklahoma Law. Already the bankers are squirming under it. At 
a meeting of over two hundred bankers from all over the State recently held in 
Guthrie to discuss the deposit guaranty law, it was resolved to endeavor to have the 
law amended so that instead of making the banks assessed pay the assessments as 
soon as they are made, that the State hold demand certificates of deposit against 
them to be met when the necessity for funds arises. This isa fine proposition! But 
why not? Why should not guaranteed banks be good depositaries for their own 
guarantyfund? All they have to do is to increase the deposit liability of each bank 
by the amount of its contribution to the fund. What will the outcome be if our bank- 
ing systems are to be regulated by such sophistries ? Mr. W. J. Bryan considers the 
Oklahoma tax unnecessarily high and has expressed his belief that one-quarter of 
one per cent. would beample. Just what he means by this is not quite clear. As 
he compares his proposed rate of one-quarter of one per cent. withthe Oklahoma rate 
of one per cent., itis to be assumed that it is the amount of the guaranty fund on 
hand that is to be reduced to one-quarter of one per cent. of aggregate bank de- 
posits and that the unlimited liability of all the banks for future assessments would 
be enforced. Mr. A. H. Revell, the Chicago champion of the deposit insurance idea, 
suggests a straight tax on deposits of one-tenth of one per cent.per annum. Were I 
to choose among these propositions 1 would prefer Mr. Revell’s suggestion which 
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would fix a limit on the liability and would enable the banks to figure definitely on 
the tax as a fixed charge against their business. Even one-tenth of one per cent., 
however, on deposits would mean six-tenths of one per cent. on paid-in capital and 
would be equal to about thirteen per cent. of the present net earnings of banks on 
their deposits. It would therefore form a material and important item in the fixed 
expenses of the business and would ultimately correspondingly increase bank charges 
to the public. 

Anything that can be legally and equitably done to protect the depositors, to raise 
the standard of the banks andof the men engaged in the banking business, to protect 
the honest banker against the dishonest one, to keep those engaged in the business 
honest and to punish those who are dishonest, should be enacted into law, and the 
laws for such purposes cannot be made two rigid. But to attempt to make all banks 
equally safe by passing a law that would establish an artificial credit for the incom- 
petent and the dishonest, enabling them to offer all sorts of specious inducements to 
the public for business, and thus creating illegitimate and ruinous competition against 
sound and conservative bankers, would have in the longrun contrary and disastrous 
results. By the passage of such a law the rascal would be tempted to become a na- 
tional banker, and to cover himself with a mantle of credit which otherwise it would 
be impossible for him to acquire and which would be provided for him by and at the 
expense of all the good national banks in the country. This would not be a “square 
deal.” It would place a premium on dishonesty and reckless banking and tend to 
abate the ambition of good bankers everywhere to excel in their calling and to ac- 
quire that good name, which Solomon says, ‘Is rather to be chosen than great 
riches.” The proposal is abhorrent to business sense as well as to justice and equity. 


THE NATIONAL COPPER BANK. 


The National Copper Bank, of which Chas. H. Sabin is president, has been made 
a membDer of the New York Clearing House Association. Although having been 
established but a little over one year, this bank has deposits of over $17,000,000, which 
is a new record in the history of American banking. The directorate iscomposed of 
some of the m)st prominent business men and financiers in the country. The Pres- 
ident, Chas. H. Sabin, was for a number of years Vice-President of the National 
Commercial Bank at Albany. While still a young man he has had a long and suc- 
cessful career in the banking business. The Vice-Presidents are John D. Ryan, 
Thomas F. Cole and Urban H. Broughton. Walter F. Albertsen, the Cashier, was 
formerly National Bank Examiner at Washington; Joseph S. House, the Assistant 
Cashier, was for a number of years Treasurer of the Rogers Locomotive Co. 

The capital of the bank is $2,000,000, surplus fund $2,000,000 and undivided 
profits $361,537. 


THE many friends of Mr. Henry A. Smith, Vice-President of the National Bank 
of Commerce in New York, will learn with sincere regret of the recent death of his 
daughter, who was an only child. 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 


request is made to the contrary. 
For unpublishei replies of a private nature a reasonable charge is made. 


SET-OFF AGAINST INDORSER. 


Trust Company owning protested note upon which its customer has been charged as in- 
dorser entitled to apply customer's deposit in satisfaction of note. 


THE ARMSTRONG COUNTY TRUST COMPANY, 

Editor Banking Law Journal: KITTANNING, Pa., May 23, 1908. 
DEAR SIR:—A gives promissory note to B for $500 payable at First National 
Bank of Doeville. B indorses note and has same discounted and proceeds passed 
to his credit at Doeville Trust Co. The note fell due, was presented by Trust Co. 
at First National Bank, and same being sent back to Trust Co. N.S. F. was duly 
protested by them. Now, on the day note was due and protested B, the indorser, 
had on deposit in Trust Co. $800. Has the Trust Co. authority to charge note up 

against B’s account without his knowledge of same ? H. G. GATEs. 


Answer.—B is indorser on a promissory note for $500 owned by 
the trust company, which has been protested for non-payment by the 
maker at maturity. Assuming that B has been duly charged as in- 
dorser, he is debtor to the trust company for the amount and the trust 
company has an undoubted right to apply B’s deposit in payment of 
the note without his knowledge or consent; in other words to set off 
against its indebtedness to B on deposit account, B’s indebtedness to 
it upon the note. This being done, the bank should return the note 
to B and notify him that the amount had been charged to his account. 

It is a general rule of law that upon maturity of a customer’s debt, 
the bank has a general lien uponall the funds or securities of the cus- 
tomer in its possession for its payment (unless such funds or securities 
are deposited for a specific purpose or by general arrangement incon- 
sistent with the right of general lien) and a right to set off against its 
indebtedness for the deposit, the customer's indebtedness to it upon 
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his note; that the mere existence of this right is sufficient to subject 
the deposit to the debt. It is immaterial whether the customer is in- 
debted as maker of the note owned by the bank, or as indorser after 
he has been duly charged. In South Carolinaan exceptional doctrine 
exists qualifying the bank’s recourse upon its customer’s general de- 
posit, but that doctrine, of course, does not apply to this case. 


EXECUTOR’S CHECKS. 


Best policy not to credit to A’s personal account check signed by him as executor payable 
to himself personally, without inquiry—Creditor who takes executor’s check in payment of 
private debt of executor generally held to teke risk of validity of payment. 


THE PLAINFIELD TRUST COMPANY, 
Editor Banking Law Journal: PLAINFIELD, N. J., June 13, 1908. 

DEAR SIR:—1!. A enters a bank and deposits to his personal account a check 
drawn to A personally and signed “ A, Executor.” Is the Receiving Teller put on 
inquiry by this transaction; or, in other words, in the event that A, Executor, is wrong- 
fully appropriating the funds to his personal use, would the bank, owing to the fact 
that it had this evidence in its possession, be considered negligent in not inquiring as 
to the propriety of the transaction ? 

2. John Jones, who is in the employ of Willard Smith & Co. and is authorized to 
sign the firm name, pays a personal debt with a check signed “ Willard Smith & Co.” 
In the event that it is proved that Jones has wrongfully used the funds of Willard 
Smith & Co. in payment of his personal debt, would the payee be called upon to re- 
fund the amount so paid, owing to the fact that the evidence is before him that the 
firm’s money was used in settling the debt ? 

EDWARD F. FEICKERT, Assistant Secretary. 


Answer.—t. In the existing condition of the law, we would not re- 
gard it as safe for a bank, without inquiry, to accept on deposit from 
a customer and credit to his personal account, a check drawn by the 
customer as executor, and payable to himself personally. In the 
event the customer drew out the money and it should turn out that 
he had misappropriated it, it would probably involve the bank in liti- 
gation with the estate in which the bank might either (1) be held free 
from liability on the ground that it had the right to presume the trans- 
action was authorized and rightful or (2) be held liable on the ground 
that it had notice from the form of the instrument that the customer 
was using trust funds for private uses and chargeable with knowledge 
of all that it would have learned if it had madeinquiry, so as to make 
it a constructive participant in a breach of trust. 

In support of the latter theory, it may beinquired of what utility 
is it to an estate, where the executor carries a bank account as exe- 
cutor, to redeposit the money in another account and pay by private 
check on that account, either in the same or another bank? In mak- 
ing the necessary payments on behalf of the estate, why can this not 
be done by executor’s check on the executor’s account rather than first 
paying the money into a private account and then paying it out of 
that? True, the executor may have made certain personal advances 
on behalf of the estate, or have earned certain commissions for which 
he is entitled to payment, and his check as executor to himself indi- 
vidually, might be perfectly proper in such cases and this raises the 
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uncertain question whether the bank has not the right to presume all 
checks drawn by him as executor and so deposited in his pe1sonal ac- 
count are of this nature and whether it cannot handle them safely? 
But the question is uncertain and therefore the bank’s best course is 
to be on the safe side. 

There are a line of cases which hold that where checks payable to 
an administrator as such are indorsed by him in that capacity and de- 
posited to his individual account and the amount is afterwards drawn 
out and appropriated by the depositor, the bank is not liable to the 
estate. See, for example, Safe Deposit & Trust. Co. v. Diamond Nat. 
Bank, 17 B. L. J. 92 in which the supreme court of Pennsylvania, 
holding as above, said: ‘‘Upon the checks which were received by 
the administrator, he had the undoubted right to draw the money; 
and if he choose to thereupon deposit the money thus received to the 
credit of his own account, he had a perfect right todoso. What he 
did was nothing more than the equivalent of such action cn his part. 
The money having gone into his own account was subject to be drawn 
out on his personal checks which the bank could not refuse to pay. 
The question is entirely different from the one which would arise if, 
after the deposit was made, it was claimed as money of the trust and 
the bank was notified of the claim before it was paid; but that is not 
this case.” 

But these are cases where John Smith makes his check to Peter 
Jones, executor, which Jones deposits in his personal account. The 
case we are considering is where Jones, executor, makes a check to 
himself personally and deposits individually. This might make a 
difference. True it is that if Jones, executor, makes his check pay- 
able to his private creditor and the check is a misappropriation the 
creditor must refund tothe estate. This has been held repeatedly; 
and under this if the bank which credited an executor’s check payable 
to himself to the latter’s personal account applied the deposit upon 
an overdraft or indebtedness of the depositor, it would, in case the 
check was a misappropriation, be compelled to refund to the estate. 

So long as the courts hold conflicting views upon many questions 
with reference to transferees of negotiable paper being put upon in- 
quiry by the form of the instrument (for instance, some courts hold 
the purchaser of a note or certificate of deposit payable to ‘‘A trustee,” 
which A indorses for value, takes good title free from defenses while 
others hold the purchaser is put on inquiry and, where the transfer is 
a misappropriation, thetitle of the transferee is bad) it is best for a 
bank to be on the safe side in handling paper such as that in question. 
An executor who draws a check payable to himself and handsit in for 
personal deposit, should not feel his integrity impugned if the teller 
calls for satisfactory evidence of his authority to make such a trans- 
action; the teller can point toa rule of the bank (one can be made 
covering all such cases) which makes it his duty to investigate and 
make inquiry and say that it is a rule which applies to all customers 
alike. 

2. Concerning question number 2, there have been many decisions 
to the effect that where A draws his check, signed ‘tA agent” ‘A 
trustee” ‘‘A executor” and the like and delivers it in payment of his 
private debt, the creditor is put on inquiry as to A’s right to use the 
funds entrusted to his charge in this manner, and if the fund has 
been misappropriated, the creditor is liable to refund to A’s principal. 
But here again the decisions are not unanimous. 
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THE MERCANTILE NATIONAL BANK, NEW YORK. 


M R. Willis G. Nash, who was recently elected President of the Mercantile National 
Bank of New York, brings with him to that institution a clean record of nearly 
thirty years of banking experience. He began his banking career in the old 

Farmers and Mechanics Bank of Albany whena boy, and successfully passed through 

the various grades, filling every position in the bank from messenger to paying teller. 

He was tendered the cashiership of the New York State National in 1889, which 

position he accepted and retained for nineteen years, or until he was made presi- 

dent of the Mercantile. 


WILLIS G. NASH, 
President Mercantile National Bank, New York. 


Mr. Nash is a man who is quiet and reserved in his manner, careful and con- 
servative as well as systematic and methodical in his business transactions. 

To show their appreciation of his long and faithful services in the New York 
State National at Albany, the Board of Directors of that institution recently pre- 
sented him with a handsome silver service made especially for the occasion. The 
presentation was made in Albany in the board room of the New York State National, 
the tray bearing the following inscription: “ Presented by the New York State 
National Bank, of Albany, N. Y. to Willis G. Nash, to indicate its high and sincere 
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esteem for him as a man, and its deep appreciation of valuable, conscientious service 
which he so ably rendered this association during the many years he was cashier.” 

Mr. Nash’s knowledge of the requirements of out-of-town bankers will be cf 
much value to him in his management of the Mercantile National. Since Mr. Nash 
came to the Mercantile its business has been growing very satisfactorily. 

The other officers of the bank are: Miles M. O’Brien, Vice-President ; William 
Skinner, Vice-President ; William H. Taylor, Vice-President, and Emil Klein, Cashier. 

The capital of the Mercantile is $3,000,000. On May 14 the surplus and profits 
were $2,491,001 and the deposits $6,440,644. 


THE FIRST NATIONAL BANK, CHICAGO. 


The official report of the First National Bank, of Chicago, of May 14th, and the 
First Trust and Savings Bank of May 15th, was issued inan 8-page pamphlet, the 
cover being made from cardodoard manufactured out of the pulp made from the 
Clearing House checks issued by the Chicago Clearing House Association between 
November 14, 1907, and December 19, 1907. The checks were made of the finest 
bond paper, and were handled by picked men from four of Chicago's banks without 
error or difference of any kind. This statement will no doubt be preserved a long 
time by those who received it as a unique souvenir. 

The report shows the deposits of the First National on that date as $100,305,526, 
capital $8,000,000, surplus and profits $7,795,051; total resources $117,966,026, while 
the deposits of the First Trust andS ivinzs Bank were $33,403,934, capital $2,000,000, 


surplus and profits $1,634 542. 
3 


100 BURROUGHS ADDING MACHINES SOLD AT ONE TIME TO 
ONE CONCERN. 


Frank A. Munsey, the publisher of countless periodicals and daily newspapers, 
who never does anything except on an extraordinary scale, signed an order the other 
day for too Burroughs Adding and Listing Machines, which is by far the largest 
single purchase of adding machines ever made. 

The fact that one concern buys one hundred machines at one time for its own use 
shows very clearly the important part which the Burroughs performs in doing the 
world’s work to-day. It goes without saying, also, that this purchase inspired the 
liveliest sort of competition, every maker of adding devices desiring the honor of 
securing the order. 

The Munsey people anticipated this, it is said, at the time the purchase was first 
considered, by procuring samples of all the different types of both adding-and-listing 
and non-listing machines on the market. 

These machines were given a thorough trial for two or three months, and care- 
ful comparisons were made as to the accuracy, convenience, speed, durability, con- 
stancy of service, etc., of each, before the order was placed with the Burroughs 
Adding Machine Company for 100 of the latest-style, wide-carriage Burroughs ma- 
chines equipped with column release buttons and eliminating button for bookkeeping 
work. 

All of these machines are to be used by the Frank A. Munsey Company and its 
associated companies, prominent among which is the great Munsey syndicate of 
retail stores called the Mohican Stores, with headquarters in the Flatiron Building, 
New York. 

A Burroughs will be installed in each of these stores, forming a part of the 
€q:lipment as important as the scales or cash register. 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending June 8, 1907, and June 6, 1908, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National ..... 
Bank of America........ 
Phenix National......... 
ational City..........- 
Chemical National....... 
Merchants’ Exch. National 
Gallatin National........ 
Nat. Butchers & Drovers’ 
Eee 
American Exchange Nat. 
Nat. Bank of Commerce. . 


Metropolitan Bank....... 
Corn Exchange.......... 


Importers & Traders’ Nat 
National Park........... 
East River National..... 
Fourth National......... 
Second National......... 
First National .......... 
Irving National Exchange 
NE 6d dies seks. smo 
N. Y. County National... 
German-American....... 
Chase National.......... 
Fifth Avenue........... 
German Exchange....... 
EOE Oe 
Lincoln National........ 
Garfield National........ 
Fifth National .......... 
Bank of the Metropolis... 
West Side Bank......... 
Seaboard National]....... 


Liberty National......... 
N. Y. Produce Exchange. 
REP ere 
Fourteenth Street Bank.. 


Totals............./$1,090,499,500) 
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Loans | + Deposits | 

Loans, Average, Deposits, Average, Per Cent. of 
1907. 1908. | 1907. 1908. | Inc. Dec. 

$17,792 000] $ 21,023,000) $ 15,947,000] $ 20,553,000] 28.8 .... 
25,500,000| 24,600,000 29,800,000 38,700,000] 29.8 .... 

15,589,000} 22,409,000) 18,450,000 —_ 23.917,000| 29.6 ... 
22,679,000) 22,588,000 23,267,000) 22,651,000] ....| 2.6 
= i ee 

»240, +334. | 7,927,000 37; ek 3-7 

161,892,700) 192,062,700) 140,939,000) 203.774,200) 44.5 
25,267,300 32,018,500 24,560,000} 32,909,800! 33.9 
5.963.500 6,693,200 6,080, 100 7,101,400] 16.7 
reo goth 6,059,509) ee 27. 
2,210, 2,125,400 2,426,700) 2, ; | 2-4). 
SS. ee fee See 
26,034, 34,951,200 | 20,302, 100 29,563. eS ee 

150,826,400) 171,465,400} 130,430,400 160,199,800) 23.3) ... 
20, 321,900) 10,037,200)| 15,558,300 5:7 45,600) const. 
3,386,700) 3.528, 300]| 3,805,800 3,616,300) eae OS 
5,627,600) 6,37 1.700 5,509,800 6,876,100; 24.7) .... 
n954.Som) 1,563,000 | 2,564,900 2,215,700 conch 6 
59,321,400}  60,663,300| 67,662,600! 71,884,500] 6.2 .... 
yr gen ee 19,609, 300} yt pom . oe 

,636, 4,626,100 3,952,500) 862,500] 23. |. 

* 7,451,200 7,500,400 7,160,000) 8,514,100} 18.9 .... 
10,914,600! 10,902,400 11,279,500) 11,100,300} .... 0 1.5 
39,647,000 44,091,000 46, 180,000} §2,1§1,000| 12.9) .... 
24,836,900 26,937,900 || 21,441,000) 24,31 3,000} 83.9) . 
77,504,000 80,052,000 88,284,000) 91.272.000] 3.3)... 
1,387,200) 1,205,800 1,600,000} 1,419,800] ... | 11.2 
20,096,000 21,772,000 20,221,000] 22,423,000] 10.8 .. . 
9,964,000 9,697,000 9.379.000) 10,813,000) 15.2 .... 
89,521,900 99.985,000 75,386,000] 106,678,200 ol 
15.795.700 17,334.300]| 15,437,000] 18,066,300] 17. | .... 
3,187,000 2,320,000 | 3,500,000) 3»340,000| ....| 4.5 
5,07 1,200, 7,258.700 | 6,578,200) 7,396,200} 12.4)... 
3,727,000) 3,731,700 | 3.477.900) 3,427,900] ....| 1.4 
52,620,400) 76,96 3,000 | 57,090,800) 87,432,700} 53.1... 
10,394,400) 12.410,200)| 11,093,800} 14,003,500, = 
3.558.400) 3.742, 100 | 4.409.100) 4,195,700} ... | 4.8 
5,017,300) 4,871,200 | 5,982,900) 5,604,200) ae ee 
12,839,700 12,909,600 | I 3,586,300) 13,560,800] ....| «1 
7,328,400 6,737,000 | 7,623,000) 6.745.6co) coe 408.5 
3,057,900 3,119.500)| 2,967,100 3,368,500] 13.5] .... 
10,228,200 11,849,000 | 10,301,100) 12,309,300) 19.4) 
3.923,000 4.301,900 | 4,207 ,000| 4.841,000] 15. ra 
17,234,000 19,204,000) 19.95 3,000) 23.432,000) 17.4) .... 
13,270,100 14,639,300 11,717,g00| 13.937,400| 18.9 
6,452,600 6,21 3,800 7,581,300) 7,170,400) . 5.4 
12,999,000) 10,449,000 | 15,887,000) 12,555,000) pao eee 
6,870,000 4.227,400 | 7,495,200) 4,662,100} ....| 37.7 

$1,21 #,601,900181,004.848, 5008 1,282,500,400 








+t United States Deposits included, $19,831,900. 





